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PREFACE. 



The aim of the author in compiling the present volume 
has been to make the law of Trade Unions intelligible to 
Trade Union officials and others who have not ready 
access to the Law Eeports. Following the design adopted 
by him in his handbook on the " Amount of Com- 
pensation and Eeview of Weekly Payments under the 
Workmen's Compensation Act, 1906," he has therefore, 
in every case, given the full details of the facts, together 
with copious explanatory passages from the pronounced 
judgments. As this fulness of detail will often spare the 
legal practitioner who uses the book the necessity of 
consulting the Eeports, it is hoped that in this con- 
venience the lawyer may find compensation for a method 
of treatment somewhat more lengthy than is usual in a 
legal text-book. 

JOHN H. GREENWOOD. 

3, King's Bench Walk, Nobth, 
Temple, E.G., 

January, 1911. 
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ADDENDUM. 

Jurisdiction op the Courts to Protect a Member of 
A Trade Union from Unjust Expulsion. 

Osborne v. Amalgamated Society of Bailway Servants (The 
Times, February 27th, 1911). 

The pJaintiff in this case alleged that he had been unjustly 
expelled from his trade union without having received notice of 
the charge made against him, and without being afforded any 
opportunity of being heard in hia defence. He therefore sought 
(1) a declaration that a resolution of the executive committee of 
the trade union expelling him was ultra vires and illegal; (2) an 
injunction restraining the society from acting upon or enforcing 
the resolution. 

So far, the case has not been tried on its merits, the parties 
having agreed to submit two questions of law to the decision of the 
Coiirt before proceeding further. These questions were as follows : 
(1) Is the society at common law an unlawful association ? (2) Is 
this action a legal proceeding which the Court, having regard to 
sect. 4 of the Trade Union Act, 1871, can entertain ? 

In considering the lawfulness of the association the following 
rules were discussed. 

Bule 13. — ^^(1) The executive committee is authorized to sanction 
trade movements of members for the following purposes and for no 
others, that is to say, (a) to prevent a reduction in wages, (6) to pre- 
vent an increase in the hours of labour, (c) to obtain an increase in 
wages, (d) to obtain a reduction in the hours of labour, (e) to remove 
unjust or oppressive conditions of employment. 

(2) (o) The authority of the executive committee to give sanction 
to such trade movements is subject to the following conditions: 
(a) Before any step in connexion with a proposed movement is 
taken the sanction of the executive committee must be obtained. 
Should any movement take place before such sanction is obtained, 
the executive committee must afterwards endorse the same and givQ 
their sanction for its continuance. Any member striking without 
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the sanction of the executive committee, or in breach of his contract 
of service with his employer, or doing any other unlawful act or act 
in contravention of these mles, shall not be entitled to the benefit 
of the protection fund. . . . {h) Should the oSer of arbitration be 
refused or ignored, and every effort at pacific settlement fail, then 
the executive committee may issue notice papers to the men for 
signatiire. If two-thirds of the men sign the notice papers, the 
executive committee may fix a day or days for handing the same 
to the company or Companies, and upon a withdrawal from work in 
accordance with these notices it shall be the paramount duty of the 
executive committee to use every lawful means to assist the men in 
their struggle, which shall be directed by the general secretary, 
(i) Should the vote of the men be adverse to ceasing work, or 
should the number of the notices signed not warrant their being 
handed to the company or companies with a reasonable prospect of 
success, then the sanction of the executive committee shall be with- 
drawn from the said movement, and no further expense shall be 
defrayed from the society's funds in connexion therewith. 

Rule 9. — (14) Any member or .members found guilty of attempting 
to injure the society, or to break it up otherwise than as allowed by 
these rules, and the same being proved to the satisfaction of the 
executive committee, the committee shall expel him or them from 
the society, and he or they shall forfeit all claims on the funds 
and benefits of the society, but he or they shall have the right to 
appeal to the annual general meeting. 

It was held that this group of rules contained no provision in 
restraint of trade such as would render the association illegal at 
common law. 

The Master of the Bolls, after pointing out that the executive 
committee could only sanction a strike as distinct from ordering it, 
said, " Now it seems to me reasonably plain that the signing of the 
notices is a voluntary act, and that the only notices to be handed 
in are those which have been thus voluntarily signed. Mr. Justice 
Warrington held, and I agree, that there is no taint of illegality in 
this voluntary act on the part of the two-thirds majority. I can 
find nothing to hinder a, man who has handed in his notice from 
resuming work. He will, under rule 3, cease to be entitled to strike 
pay, but that is all. Nor can I find any trace of an intention to call 
out, or to put pressure upon those members, the minority, who have 
not voluntarily signed [though Mr. Justice Warrington thought he 
found such an intention in rule 9, sub-rule 14]. . . . The society is 
a lawful association at common law. It is possessed of considerable 
property which belongs to the members, and any member unjustly 
excluded may invoke the assistance of the Court. This principle 
has been repeatedly acted upon in the case of West-End clubs." 
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Lord Justice Fletcher Moulton said, "On reading the rules on© is 
struck by the absence of all the familiar provisions relating to 
strikes, and the power of the society to direct whether men shall or 
shall not work under particular circumstances, which are so 
frequently to be found in the rules of trade unions." 

It was argued on behalf of the society that it had the power to 
order a strike under rule 2 (4) (/), which provided that the annual 
meeting should have power to inaugurate any movement, or decree 
any proceedings in the interests of the society and its members. 
Dealing with this argument, his Lordship said, "These are very wide 
words, which, if taken in all their breadth, might cover almost 
anything. Some reasonable limit must be put upon them, and the 
proper mode of construction is, in my opinion, to treat the rules as 
indicating the nature of the movements or proceedings there 
referred to." 

In deciding the second question the proper test, according to 
Fletcher Moulton, L.J., is to assume that the relief is granted and 
that the plaintiff is declared a, member of the trade union. Will 
the effect of that be to enforce an agreement for the application of 
the funds of the trade union to provide benefits for him ? Certainly 
not. By the statute that is the very thing which his membership 
does not enable a man to do, and therefore declaring him a member 
simpUciter not only does not directly enforce the application of 
funds for his benefit, but does not even help him in any future 
proceeding to enforce any such agreement. It seems a logical 
contradiction to say that to put a man in a position where he 
cannot enforce a particular agreement is enforcing it. 

His Lordship pointed out that in Rigby v. Connol the plaintiff 
had claimed more than a mere restoration to membership, for he 
attempted to obtain an order of the Court giving him a share in the 
assets of the union. 

There is a dictum of Sir George Jessel in Rigby 's case to the effect 
that a member of a trade union can only be legally protected in his 
right of membershipwhenthereisarightof property involved. Lord 
Justice Fletcher Moulton thought this dictum went too far, if, by the 
term " property," a beneficial interest in land or chattels was 
meant. There were many rights which, in such a sense, could not be 
called rights of property, which nevertheless, the law will protect- 
But in the case of a trade union such as the present, there is 
undoubted interest in property even in the narrow sense of the 
word. The funds of the union belong to the members, and are, by 
reason of agreement and trusts which are valid in law, appropriated 
to the purposes of the trade union, and more especially to giving 
benefits to members. Should the trade union be dissolved these 
funds would be divided amongst its members. While it is in 
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existence these members are eligible, and are the only persons who are 
eligible, to receive the benefits which by its rules follow from 
membership. They have the right to come to the Courts to protect 
the misapplication of those funds. It is true that they cannot 
enforce the application of the funds to the grianting of those benefits, 
but that is a defect in their remedies and not in their rights. 

The Master of the Kolls said that the right of voting which a 
member had under rule 9 (11) is a property right. 



THE 

LAW EELATIN& TO TEADE UNIONS 

CHAPTER I. 

THE TRADE UNION: ITS FUNCTIONS AND STATUS. 

The growth and development of the combinations known Trade union 

as trade unions date from the passing of the statute ^"^^g''^*^'' 

5 Geo. IV. c. 95. By this act all the prior statutes relating 1871. 

to combinations of workmen or masters for the purpose 

of raising or lowering the rate of wages, etc., were entirely 

swept away. The present Master of the EoUs, Sir H. H. 

Cozens-Hardy, has, on two occasions, found it necessary 

to point out that trade unions might legally exist before 

the Act of 1871. Thus in Osborne v. The Amalgamated 

Society of Bailway Servants (a), he said, " It is important 

to observe that a trade union is not the creation of the 

Act of 1871," and again in Gozney v. Tlie Bristol Trade 

and Provident Society (b), he says, " It is a common mistake 

to suppose that every trade union is, apart from the Act 

of 1871, an unlawful combination." Before the passing 

of the Act of 1871, trade unions were illegal only to this 

extent, that their members " could not bring actions to 

enforce their rights inter se nor could they successfully 

prosecute their officials for the misappropriation of their 

funds : " per Vaughan Williams, L.J., in Yorkshire 

Miners' Association v. Howden (c). Lord Shaw, in giving 

judgment in the House of Lords in Osborne's case (d), said, 

" Long before the statutes of 1871 and 1876 were enacted, 

(o) 25 T. L. R. at p. 110. (c) [1903] 1 K. B. at p- 324. 

(6) [1909] 1 K. B. at p. 915. {d) [1910] A. 0. at p. 107. 

T.U. B 
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trade unions were things in being, the general features 
of which were famiUar to the pubhc mind. They were 
associations of men bound together by common interests 
for common ends. Statute did not set them up, and, 
speaking for myself, I have some hesitation in so construing 
language of statutory recognition as a definition imposing 
such hard and fast restrictive limits as would cramp the 
development and energies and destroy the natural move- 
ments of the living organism." 
Definition of The first attempt to define a trade union is made in 
trade union, ^^ie Trade Union Act of 1871, section 28. The term 
" trade union " means such combination, whether tem- 
porary or permanent, for regulating the relations between 
workmen and workmen, or between masters and masters, 
or for imposing restrictive conditions on the conduct of 
any trade or business, as would, if this Act had not passed, 
have been deemed to have been an unlawful combination 
by reason of some one or more of its purposes being in 
restraint of trade : Provided that this Act shall not 
affect — 

(1) Any agreement between partners as to their own 

business ; 

(2) Any agreement between an employer and those 

employed by him as to such employment ; 

(3) Any agreement in consideration of the sale of the 

good-will of a business or of instruction in any 
profession, trade, or handicraft. 

In section 16 of the Act of 1876, the definition is amended 
by substituting for the words " such combination whether 
temporary or permanent, ... as would, if this Act 
had not passed, have been deemed to have been an 
unlawful combination, . . ." the words " any com- 
bination whether temporary or permanent, . . . whether 
such combination would or would not, if the prmcipal 
Act had not been passed, have been deemed to have 
been an unlawful combination." 

The significance of the amendment seems to lie in the 
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fact that the definition of trade union is thereby widened 
so as to include benevolent purposes as being amongst 
the purposes of a trade union, for such purposes would not, 
of themselves, have made a trade union unlawful before 
the year 1871. 

The fact that benefit purposes are not expressly in- Benefit pur- 
cluded in the definition of a trade union has given rise to a ttoned by°" 
fear in certain quarters that the benevolent activities statute, 
of trade unions are not sanctioned by law. There does 
not, however, appear to be any grounds for this uneasiness, 
for the frequent allusions to benefit and insurance in 
both the acts make it clear that Parliament recognised 
these purposes. See sections 4 and 5, and Schedule I., 
Clause 2 of the Act of 1871 ; and sections 2, 7, and 10 
of the Act of 1876. Moreover, according to Fletcher 
Moulton, L.J., the adoption by the legislature of the 
well-known words " trade union " with all their associa- 
tions, must be regarded as giving sanction to a form of 
activity which trade unions had engaged in from their 
origin, while Farwell, L.J., has stated that the arrange- 
ments for benefit and insurance are means for regulating 
the relations between workmen and workmen. See 
Osborne v. Amalgamated Society of Railway Servants (e). 

The provision of benefits is, however, clearly a sub- Benefit pur- 
ordinate function. In the words of Lord Macnaghten ^°^ate to 
in the case of Osborne v. Amalgamated Society of Bailway trade pur- 
Servants (f), "They (trade unions)' were combinations 
for trade purposes and for benevolent purposes as well. 
But when the struggle began which led to the Act of 1871, 
those who managed the case on the part of trade unions 
•insisted that the benevolent purposes of a union were to be 
regarded as secondary and subordinate to the trade 
purposes. They urged . . . that the strength of the union 
■and the confidence of its members simply consisted in this, 

(e) 25 T. L. R. 107 ; 78 L. J. Ch. 204 ; [1909] 1 Ch. 163 ; 99 L. T. 945. 
(/ ) [1910] A. C. 87 ; 101 L. T. 787 ; [1910] W. N. 3 ; 79 L. J. Ch. 87 ; 
54 S. J. 215 ; 47 So. L. R. 613. . 
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that it could, if so disposed, employ the whole of its funds 
in support of trade ends. . . . Hence it comes, I think, that 
the benevolent purposes of trade unions, though referred 
to in the Trade Union Acts, 1871 and 1876, are not men- 
tioned either in the original or in the amended dej&nition 
of the term ' trade union.' They are relegated to an 
inferior and subordinate position." 
Trade uniona In accordance with the view of the economists of the 
oommtition'* ^^^^7 P^^* o^ t^® nineteenth century that social necessities 
between and convenience demanded perfect freedom for the 
workmen. interplay of competition between individual and individual, 
any obstruction of freedom of individual bargaining was 
considered to be contrary to public poUcy, and in this 
respect the bargain between an individual workman and 
an individual employer was thought to be on the same 
footing as a bargaiu between one employer and another. 
This view profoundly affected not only the political 
theories of that period, but even theories of law. Sir 
William Erie, writing in 1868, says, " Wages are said to 
rise and fall by the action of competition between labour 
and capital, and this may be true in ultimate results. 
But the competition to which the law for securing a free 
course of trade relates is the competition between working 
men themselves, where the supply of labour exceeds the 
demand, and between employers where the demand for 
labour of a given kind, in a given locaUty, exceeds the 
supply. It seems inaccurate to describe the competition 
to be between the capitalist and the labourer, because 
the capitalist, in a stricter sense, is occupied in lending 
value at interest proportionate to risk, and is indifferent 
about wages and profits and production and prices. . . . 
Furthermore, it seems inaccurate to contradistinguish 
labourers or working men from capitalists or employers, 
as if they were separate classes ; for both classes labour, 
and the labour of the brain for the employing class 
may be immeasurably more severe than the labour of the 
muscles for the working class. . . . I do not advert further 
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to competition between classes, because the law is con- 
cerned with the rights of individuals, and only indirectly 
with the interests of classes, and because the free course 
for trade secured by law is a free course for each individual 
to dispose of his labour or his capital according to his 
choice. . . ." 

On this view of the matter trade unions would be, 
so far as their trade purposes are concerned, little more 
than associations of workmen whose object is to obtain 
for themselves better conditions of labour than their 
fellows in the same trade, who are not united. The case 
of the Mogul Steamship Co. v. McGregor, Gow <& Co. (g), 
which decided that a number of shipowners who induced 
certain merchants not to deal with rival shipowners 
were acting lawfully, is an authority which justifies the 
action of a number of workmen who, by peaceful means, 
induce an employer not to employ certain other workmen. 
" Competition in labour," said Lord Shand in Allen v. 
Flood Qi) . . . " is in all essentials analogous to com- 
petition in trade . . , and the same principles must 
apply." 

In the. industrial world this question generally arises 
in connection with the concerted refusal of members 
of a trade union to work with non-unionists. It has 
long been settled law that workmen may, by means of a 
strike, procure their employer to dismiss from his service 
non-unionists or men otherwise obnoxious to the strikers, 
and, so long as no unlawful means, such as violence, threats, 
etc., are resorted to, the material injury thus caused to 
the dismissed men gives them no cause of action against 
the strikers. This principle was recognised so long ago 
as 1861, in Walsby v. Anley (i), in which case Cockburn, 

(g) [1892] A. C. 25 ; 61 L. J. Q. B. 295 ; 66 L. T. 1 ; 8 T. L. E. 182 ; 
40 W. R. 337. 

(h) [1898] A. C. 1 ; 67 L. J. Q. B. 119 ; 77 L. T. 717 ; 14 T. L. R. 125 ; 
46 W. R. 258. 

(j) 30 L. J. M. C. 121 ; 3 L. T. 666 ; 3 EI. & El. 516 ; 9 W. R 271 ; 
7 Jur. (N. S.) 465. 
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Chief Justice of the Common Pleas, said, " Every workman, 
so long as he is not bound by any contract, is entitled, when 
in the service of an employer, to the free and unfettered 
exercise of his own discretion, whether he will remain in 
that service in conjunction with any other workman with 
whom he may choose not to serve. ... If several 
workmen consider others obnoxious personally, or on 
account of character or conduct, they have a perfect 
right to the exercise of their discretion, and to put the 
alternative to the employer of either retaining their 
services by discharging the obnoxious persons, or of 
retaining the latter and thus losing the others' ser- 
vices." 

In Allen v. Flood Qi) Lord Herschell said, " A man's 
right not to work or not to pursue a particular trade or 
calling, or to determine when, or where, or with whom 
he will work, is in law a right of precisely the same nature, 
and entitled to just the same protection, as a man's right 
to trade or work." And in the same case Lord Shand 
said, " A servant is surely entitled; for any reason sufficient 
in his judgment, or even from caprice, ... to resolve 
that he will no longer continue, after the expiry of a current 
engagement, in service with another servant in the same 

employment Amongst the rights of all workmen 

is the right of competition. ... In the course of such 
competition, and with a view to secure an advantage to 
himself, I can find no reason for saying that a workman 
is not within his legal rights in resolving that he will 
decline to work in the same employment with certain 
other persons, and in intimating that resolution to his 
employer." 

By the decision of the House of Lords in the case of 
the Mogul Steamship Co. v. McGregor, Gow & Co. (g), 
it is settled law that no action for a conspiracy lies against 
jpersons who act in concert to injure another and do injure 
jhim, but who, at the same time, are merely exercising 
their own rights and infringe no rights of other people. 
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See the judgment of Lord Lindley in Quinn v. 
Leaiham (j). 

The right of competition which the law thus recognises Trade unions 
is thought to be so unfettered that the persons exercising oompetitton * 
it incur no civil liabihty (fe) even when their action is between em- 
prompted by maUce or other improper motive. " The ^oi^en? 
exercise by a person of a legal right does not become 
illegal because the motive of the action is improper or 
msHiGioMS {Bradford Corporation Y. Pickles) (l). ... On 
the same principle it may be af&rmed that the exercise 
of any legal right in the course of competition in labour 
or trade, does not become illegal because it is prompted 
by a motive which is improper or even malicious," per 
Lord Shand in Allen v. Flood (m). But this rule may not 
be true in cases of conspiracy. See Phillimore, J., infra, 
p. 129. 

The old view of the trade union as an organisation 
arising out of the competition between workmen and 
workmen must now be regarded as too narrow to cover 
social and industrial necessities. Whether or not the 
trade union was ever, in essence, a body of organised 
workmen warring on their unorganised fellows, there is 
now a considerable weight of authority in support of the 
wider view which takes into account the competition 
between workmen on the one hand and employers 
on the other, a competition which manifests itself in the 
attempt of the employer to obtain the services of the 
workman at the lowest wages that the workman will 
accept, and the counter-attempt of the workman to 
obtain for his services the highest wages that it is in the 
employer's power to give. 

One of the functions of the workmen's trade union is 

ij) [19011 A. C. 495 ; 85 L. T. 289 ; 70 L. J. P. C. 76 ; 17 T. L. R. 749 , 
50 W. R. 139 ; 65 J. P. 708. 

(k) As to criminal liability, see p. 130, infra. 

(I) [1895] A. C. 587 ; 64 L. J. Ch. 759 ; 73 L. T. 353 ; 44 W. R. 190 ; 
60 J. P. 3. 

(ro) [1898] A. C. 1 ; 67 L. J. Q. B. 119 ; 77 L. T. 717 ; 14 T. L. R. 125 ; 
46 W. R. 258. 
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now seen to be to secure by collective bargaining such 
remuneration and conditions of labour as could not, in 
the competitive market, be obtained by individual treaty. 
" From the moment that to estabhsh a given business 
more capital is required than a journeyman can easily 
accumulate within a few years, skill alone is valueless, 
and is soon compelled to hire itself out to capital. Now 
begins the opposition of interest between employers and 
employed ; now the latter begin to group themselves 
together ; now rises the trade society. . . . The whole 
modern organisation of labour in its advanced form rests 
on a fundamental fact which has spontaneously and 
increasingly developed itself — namely, the definite 
separation between the functions of the capitahst and the 
workman, or, in other words, between the direction of 
industrial operations and their execution in detail " (n). 
Mr. and Mrs. Sidney Webb, in their History of Trade 
Unionism (o), speaking of the Industrial Eevolution, 
remark that in the new system of industry a single em- 
ployer was himself equivalent to a combination. 

Nor is there wanting judicial authority for this wider 
conception of a trade union's functions. Lord Lindley, 
in Lyons v. Wilkins (p), said, " Trade unions up to a 
certain point have been recognised now as organs for 
good. They are the only means by which workmen 
can protect themselves from the tyranny of those who 
employ them." The case of Ward, Lock <& Co. v. The 
Operative Printers' Assistants Society (q) has also an 
important bearing on this question. A trade union had 
stationed pickets to watch the plaintiffs' priating works 
with a view to inducing workmen to join the union and 
then determine their service by seven days' notice unless 

(k.) Dr. J. K. Ingram in Work and the Workman, quoted in Webb's 
History of Trade Unionism, p. 25. 

(o) At p. 64. 

(p) 65 L. J. Ch. 601 ; [1896] 1 Ch. Sll ; 74 L. T. 358 ; 12 T. L. R. 
222, 278 ; 45 W. R. 19 ; 60 J. P. 325. 

(q) 22 T. L. R. 327. 
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the plaintiffs would consent to raise their wages. In 
giving judgment for the defendants, Vaughan WilHams, 
L.J., said, " No wrong would have been done to the 
plaintiff in the present case if the defendants had succeeded 
in persuading every printers' assistant in the country to 
join the union, and they had rendered it impossible for 
the plaintiffs to get men to work for them on the terms 
they desired. , . . The right of the plaintiffs to try to 
persuade a man to accept, and the right of the defendants 
to try to persuade a man to refuse, appear to me to be 
rights of freedom of individual action equally lawful and 
equally deserving of the protection of the law, so long as 
the means employed are lawful and right." 

The special immunity given by the Trade Disputes Act, 
1906, to acts done in contemplation or furtherance of a 
trade dispute, an immunity which is thought to extend 
to secondary strikes, is a statutory recognition of the 
lawfulness of the exercise of certain powers without which 
collective bargaining between workmen and employers 
cannot be real and effective. 

Certain combinations of employers, no less than those Trade unions 
of workmen, are brought within the Trade Union Acts. °* employers. 
Thus, the definitions of section 23 of the Act of 1871 
and of section 16 of the Act of 1876, include combinations 
for " regulating the relations between masters and masters, 
or for imposing restrictive conditions on the conduct of 
any trade or business," while section 4 of the Act of 1871 
refers to agreements " between members of a trade union 
as such, concerning the conditions on which any members 
for the time being of such trade union shall or shall 
not sell their goods, transact business, employ or be 
employed." 

A typical example of a union of employers is furnished 
by the case of Hilton v. Eckersley (r). Eighteen cotton 
manufacturers of Wigan, in order to offer an effective 

(r) 25 L. J. Q. B. 199 ; 6 El. & BI. 47 ; 12 Jur. (N. S.) 587 ; 4 W. R. 
326. 
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resistance to certain trade unions of workmen, entered 
into an agreement with each other under which each 
member bound himself (a) to pay only such rates of wages 
as the majority should fix ; (b) to employ his workpeople 
only for such times and periods as the majority should 
fix ; (c) to obey the directions of the majority in the 
fixing of the hours of labour, the suspending of work, 
and the discipline and management of. his .establishment. 

In Urmston v. Whitelegg (s), the Bolton Mineral Water 
Manufacturers' Association came before the Court. This 
was an association whose object was to maintain the price 
of mineral waters. By the rules the members bound 
themselves not to sell mineral water at less than 9d. per 
dozen bottles, or such other price as the committee might 
fix from time to time. The arrangement was to continue 
for ten years, and any member infringing it was to be 
liable to a penalty of £10. Nothing was said about the 
Trade Union Acts in this case, but the association was 
clearly within the definition of a trade union. See 
infra, p. 35. Another somewhat similar association for 
protecting the interests of mineral water manufacturers 
had registered itself as a company under the Companies 
Act of 1862. The 44th Article of its Articles of Association 
provided that no member of the society should employ 
any traveller, carman, or outdoor employee who had left 
the service of another member, without the consent in 
writing of his employer, until after the expiration of two 
years from his leaving such service. Chitty, J., was of 
opinion that, notwithstanding the fact that the association 
purported to be a company, it was, with reference to this 
article, a trade union. Mineral Water Bottle Exchange, 
etc., Society v. Booth (<). 

The Edinburgh and District Aerated Water Manu- 
facturers' Defence Association was registered under the 
Companies Acts, 1862-1890, for the objects {inter, alia) 

(s) 63 L. T. N. S. 455 ; 55 J. P. 453. 

(t) 3 T. L. R. 740 ; 36 Ch. D. 465 ; 57 L. T. 573 ; 36 W. R. 274. 



THE TBADE UNION: ITS FUNCTIONS AND STATUS. 11 

of protecting the interests of the trade, and also of 
protecting the bottles and boxes of the members from being 
dealt -with by persons not having lawful authority. The 
42nd Article of Association provided that " no member 
shall employ any traveller or other person having the sale 
or superintendence of the sale of goods to customers, 
who shall have been in the service of another member 
in the same capacity, until after the expiration of one year 
from his having left such service, unless the consent in 
writing of such other member to earlier employment be 
obtained." Article 39 prohibited members from buying 
or selling second-hand bottles bearing the names or 
trade marks of other manufacturers or bottlers without 
their written authority. 

Bye-law 20 of the association prohibited members from 
exchanging bottles, etc., with non-members under a 
penalty of £5 for each offence. 

It was held that, inasmuch as the Articles of Association 
and the bye-laws imposed certain restrictions upon the 
way in which the manufacturers should carry on their 
business, the association was a trade union, and that 
registration under the Companies Acts was void. It 
was pointed out in this case that it is not necessary, in 
order to render an association of this kind a trade union, 
that the restrictions on trade imposed by its rules should 
be unlawful. Lord Moncrieff said, " The leading object 
of the association appears to be not merely lawful, but 
laudable, namely, to protect the bottles and boxes of 
members bearing their name or trade mark from being 
used or dealt with by persons not having lawful authority. 
. . . The regulation of relations between masters and 
masters, and the restrictive conditions on the conduct 
of the trade may be, and so far as I can at present see, are, 
no more than are necessary to secure results beneficial 
to the general body of aerated water manufacturers. 
But, according to the definition in the Act of 1876, 
that is not the test." Edinburgh and District Aerated 
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Water Manufacturers' Defence Association, Ltd. v. Jenkin- 
son (u). 

By section 5 of the Trade Union Act, 1871, it is enacted 
that the Companies Acts shall not apply to any trade 
union, and that the registration of any trade union under 
these Acts shall be void (v). Section 7 of the Trade Union 
Act, 1876, provides that the Life Assurance Companies 
Act, 1870, and the amending Acts shall not apply to 
registered trade unions. 

In the case of the Aberdeen Master Masons' Incorpora- 
tion, Ltd. V. Smith {w), an association of master masons 
was formed to take over the assets and liabilities of a 
trade union. It was registered as a company, and the 
Memorandum of Association provided that the associa- 
tion should not impose on its members, or support 
with its funds, any regulation which, if an object of the 
association, would make it a trade union. Held that 
the association was not a trade union. 

The facts in Chaniberlain's Wharf, Ltd. v. Smith (x), 
were that certain dock companies and tea warehouse- 
keepers formed an association called the Tea Clearing 
House, the rules of which fixed the rates at which and 
the conditions under which members should deal with 
merchants, brokers, etc. No member was to warehouse 
or deposit tea with, or employ in connection with tea, 
or deal with any dock company or warehouse-keeper, who 
was not a member of the association. Any member break- 
ing the rules was liable to be expelled by a resolution of the 
committee. Held that this association was a trade union. 
The question As an association which, in effect, is a trade union, 
aasociation is Cannot escape the disabilities of a trade union by calling 
a trade union itself something else, so a body which does not come 

(u) 5 F. 1 159 ; 40 So. L. R. 825. 

(v) By the same section it is provided that the Friendly Society's 
Acts and the Industrial and Provident Societies Act are not to apply 
to trade unions. 

(w) [1908] S. C. 669. 

(a;) [1900] 2 Ch. 605 ; 69 L. J. Ch. 783 ; 83 L. T. 238 ; 49 W. R. 91. 
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•within the limits of the definition of the Trade Union is one of sub- 
Acts, 1871 and 1876, cannot, by assuming the mere name ^oTof form, 
of trade union, entitle itself to the immunities which 
those Acts give. See Gozney v. Bristol Trade and Provident 
Society (y). It seems also that where the main objects 
of an association are foreign to the purposes of a trade 
union as defined in. the Trade Union Acts, the inclusion 
of objects which come within the definition is not sufficient 
to make the association a trade union. " The contention 
that the mere assumption of the name of trade union 
with some one rule that is in restraint of trade can possibly 
give to the persons assuming it the extraordinary privileges 
of the Acts of 1871, 1876, and 1906 is extravagant": 
Farwell, L.J., in Osborne v. Amalgamated Society oj 
Bailway Servants (z). And in the same case Fletcher 
Moulton, L.J., said, " I cannot agree with the view that 
any combination that has among its objects the regulation 
of such matters as are referred to in the statutory defini- 
tion, is ipso facto a trade union, and within the purview 
of the Acts relating to trade unions. The legislature 
did not create the name for the purposes of the Acts. 
It was, at the time, a well-known term connoting com- 
binations of a known type, formed for objects and purposes 
which were weU recognised. . . . Eeadiag the Acts as 
a whole, one has no difficulty, therefore, in arriving at 
the conclusion that the definition ia section 16 [of the Act 
of 1876] is not intended to exclude collateral or ancillary 
purposes of such well known types [as benefit and in- 
surance purposes]. . . . But I cannot think that the 
legislature intended that objects, not at this time recog- 
nised as trade union objects, and not coming within the 
objects specified in the definition, might form part of the 
legitimate objects of a trade union within the purview 
of the Acts. ... I see no reason to think that the 

{y) [1909] 1KB. 901 ; 78 L. J. K. B. 616 ; 100 L. T. 669 ; 25 T. L. R. 
370 ; 53 S. J. 341. 
(z) 25 T. L. R. 107 ; 78 L. J. Ch. 204 ; [1909] 1 Ch. 163 ; 99 L. T. 945. 
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legislature has altered its conception of a trade union since 
the date when the Act of 1871 was passed . . . and 
therefore I feel justified in taking into consideration not 
only the Acts of 1871 and 1876, but also the Trade Disputes 
Act of 1906, in considering the proper interpretation to 
be put on the definition. . . . Section 4, sub-section 1 of 
the Trade Disputes Act, 1906 . . . frees trade unions from 
liability in all actions of tort. Now I cannot bring myself 
to believe that the legislature would allow a combination 
whose purposes were to any extent trading or political 
propagandism, or any other lawful purpose which one 
would mention, which have nothing to do with the relations 
of masters and workmen, to obtain for itself such a 
statutory immunity by including within its purposes 
some regulations such as those adopted by genuine trade 
unions. In my opinion, a trade union, for the purposes of 
these Acts, must substantially be a trade union as defined 
and nothing more, always bearing in mind that there 
re important collateral or ancillary purposes, such as 
benefits to members, insurances, etc., which fairly come 
within the meaning of trade union purposes. For example, 
if an association of masters of less than twenty in number 
were to form a trading combination, they would not, 
in my opinion, be exempt from actions of tort merely 
because their resolutions aimed at the restriction of their 
competitors' trade in a manner which would, before the 
Act of 1871, have been unlawful at common law by reason 
of being in restraint of trade. Nor would a combination, 
a substantial part of whose objects was political,, be 
protected from actions of libel merely because it also 
sought to regulate the relations between masters and 
masters, or between masters and workmen." 

Many of the difficulties which have arisen regarding 
the rights and habilities and duties of trade unions have 
been due to the doubtful and uncertain nature of the 
trade union as a legal entity, for it is neither a corporation, 
nor an individual, nor a partnership between a number 
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of individuals. The only entities known to the Common 
Law as having the right to sue and the liability to be 
sued were the individual and the corporation. The 
legislature has, however, recognised the trade union, 
and has bestowed on it the capacity for owning property. 
This capacity for owning property and the necessity for 
acting by agents are the two essential qualities of a trade 
union which are also essential qualities of a corporation, 
and, on the principle qui sentit commodum sentiri debet 
et onus, the trade union and the corporation alike are 
liable to the extent of their property for the acts and 
defaults of their agents. Thus the trade union may be 
conveniently styled a quasi-corporation. See the judg- 
ment of Parwell, L.J., in the Taff Vale Bailway Co. v. 
Amalgamated Society oj Bailway Servants (a). 

But corporations are of two kiads. Common Law 
Corporations and Statutory Corporations, and since the 
decision in the case of Osborne v. Amalgamated Society of 
Bailway Servants (b), it is clear that trade unions must 
be regarded as approximating in their character to 
Statutory Corporations, and therefore circumscribed in 
their activities by the doctrine of ultra vires as it is applied 
to trading companies registered under the Companies 
Acts. " It is a broad and general principle that companies, 
incorporated by statute for special purposes, and societies, 
whether incorporated or not, which owe their constitution 
and their status to an Act of Parliament, having their 
objects and powers defined thereby, cannot apply their 
funds to any purpose foreign to the purpose for which they 
were estabhshed, or embark on any undertaking in which 
they were not intended by Parliament to be concerned. 
, . . This principle is not confined to corporations created 
by special Acts of Parliament. It applies, I think, with 
equal force, in every case where a society or association 

(a) [19011 A. C, 426 ; 70 L. J. K. B. 905 ; 85 L. T. 147 ; 17 T. L. B. 
698 ; 60 W. R. 44 ; 65 J. P. 596. 

(6) [1910] A. C. 87 ; 101 L. T. 787 ; [1910] W. N. 3 ; 79 L. J. Ch. 87 ; 
54 S. J. 215 ; 47 So. L. R. 613. 
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formed for purposes recognised and defined by an Act 
of Parliament places itself under the Act, and, by so doing, 
obtains some statutory immunity or privilege " : Lord 
Macnaghten in Osborne's case (&). 

In the same case Lord Atkinson said trade unions 
" are, when registered, quasi-corporations, resembling 
much more closely railway companies, incorporated by 
statute, than voluntary associations of individuals merely 
bound together by contract or agreement, express or 
implied. And it is plain that, as soon as this character 
was given to them, and the rights and privileges they 
now enjoy were conferred upon them, it became a matter 
of necessity to define the purposes and object to which 
they were at liberty to devote their funds raised from their 
members by enforced contributions. A definition which 
permitted them to do the particular things named, and, 
ia addition, all things not in themselves illegal, would be 
no definition at all, and would serve no purpose at aU. 
There must be some limit." See also the Scottish case 
of Mackendricle v. National Union oj Dock Labourers : 
Appendix T. 

The Earl of Halsbury also pointed out that the Trade 
Union Act has protected from interference three applica- 
tions of trade union funds [see section 4, (3), (a), (6), (c)], 
and clearly suggested that so far as the spending of trade 
union money is concerned, nothing else is within the 
purposes of a trade union as defined by the 23rd and 
16th sections of the two Acts. 

The analogy thus instituted between the trade union 
and the joint stock company must be considered as 
extending so far that the Trade Union Acts may be 
compared with the Companies Acts ; and the rules of a 
registered trade union with the Memorandum of Associa- 
tion of a registered company. " The Act [i.e. the Trade 
Union Act, 1871] is, as it were, the Charter of Incorpora- 
tion, and it undoubtedly renders some things lawful, 
which, but for the enactment, would be unlawful, and, 
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with a degree of minuteness, gives authority to certain 
contracts and to certain applications of funds that appear 
to me to be absolutely exhaustive ... the question of 
how far, and to what extent, trading corporations were 
limited by their Memorandum of Association, which 
bears a close resemblance to what is here enacted as 
applicable to trade unions, was very amply discussed 
in Biche v. Ashbury Bailway Carnage Company (c). . . . 
It is true that the Act does not make the trade union 
a corporation, but, taking only the distinctive word used, 
' a combination,' it can hardly be suggested that it 
legalises a combination for anything, and if some hmit 
must be placed on its powers, one can only apply the 
same rules that were agreed to by the noble and learned 
Lords in that case. . . . This statute [the Trade Union 
Act, 1871] gives the charter for all such ' combinations,' 
and what is not within the ambit of that statute, is, I 
think, prohibited both to a corporation and a combination ; 
it only exists as a legaHsed combination having power to 
act as a person and to enforce its rules within the limits 
of the statute, whatever those hmits are " : the Earl of 
Halsbury in Osborne v. Amalgamated Society of Bailway 
Servants (d). 

It must, however, be observed that the analogy between 
the registered rules of a trade union, and the Memo- 
randum of Association of a trading company is not 
complete, for the freedom of a trade union to add to its 
objects by an alteration of its rules is much narrower 
than the freedom of a company to amend its Memorandum 
of Association. 

Under section 9 of the Companies (Consohdation) Act, 
1908, a company may, by special resolution, alter the 
provisions of its Memorandum of Association with respect 
to the objects of the company, so far as may be required 

(c) L. R. 7 H. L. 653 ; 44 L. J. Ex. 185 ; 33 L. T. 451 ; 24 W. R. 794. 
{d) [1910] A. C. 87 ; 101 L. T. 787 ; [1910] W. N. 3 ; 79 L. J. Ch. 87 ; 
54 S. J. 215 ; 47 Sc. L. R. 613. 

T.U. C 
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to enable it (a) to carry on its business more economically 
or efficiently ; or (&) to attain its main purpose by new or 
improved means ... . or (d) to carry on some business 
which, under existing circumstances, may be conveniently 
or advantageously combiried with the business of the 
company. . . . The alteration is not to take effect until 
and except in so far as it is confirmed, on petition, by the 
Court, 
Etdesofa The First Schedule of the Trade Union Act, 1871, 

must riot°° contains a hst of the matters which must be provided for 
exceed the by the rules of a trade union. Amongst these are " the 
byTtatute^*" whole of the objects for which the trade union is to be 
established, and the purposes for which the funds thereof 
shall be available " (e). Speaking of this schedule in 
Osborne's case, Lord Macnaghten said " the rules were to 
specify the whole of the objects of the . . . union. But, 
of course, the objects to be specified were not, . . . any 
objects not in themselves illegal. They must be strictly 
within the scope of the Act. And the powers to be used 
in furtherance of these objects . . . must be either expressly 
conferred or derivable by reasonable imphcation from the 
provisions of the Act, . . . In . . . the case of a society 
owing its constitution and its status to an Act of Parlia- 
ment, and registered under the Act with rules purporting 
to be in conformity therewith, if a controversy arises as to 
whether a particular rule is, or is not, ultra vires, the ques- 
tion must be. Does the rule merely provide a method 
of conducting business, or is it a rule making the society a 
thiag different from that which is specified in the Act and 
meant by the Act ? " 

This, then, is the important difference between the 
Trade Union Acts and the Companies Acts. Under the 
latter Acts, and subject to certain formalities prescribed 
by them, a company may be formed for any lawful object 
desired by its promoters. These objects must be defined 
in the Memorandum of Association, and to them the 
(e) Trade Union Act, 1871, Schedule L, Qause 2, Appendix E. 
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company must confine itself. It is, however, possible 
at any time, on obtaining the approval of the Court, to 
add to the original objects of the company any other 
lawful object. Under the Trade Union Acts, a trade 
union may be established only for the objects defined 
in the Acts. What these objects are to be the rules of 
the union must declare, but no object not included in the 
statutory definition can be included in the rules. A 
trade union, with the approval of the Eegistrar of Friendly 
Societies, may add to its original objects, but any such 
additional object must be not only lawful, it must also 
be an object authorised by the Trade Union Acts. 

The position occupied in our legal system by a trade The main 
union may briefly be thus defined : It is a voluntary trade^unton? 
association of individuals. These individuals are no longer 
forbidden to make agreements in restraint of trade, 
though the Courts will not enforce such agreements. 
With this exception they are as much within the juris- 
diction of the Courts as private individuals or corporations. 
They may own property, and legal proceedings both 
civil and criminal are available for its protection. The 
liabiUty in contract of a trade union towards its members 
is enforced when such liabiUty is not bound up with 
purposes that are in restraint of trade. Probably also a 
trade union is liable in tort except in cases of torts com- 
mitted in contemplation or furtherance of a trade dispute. 
A trade union can pursue only certain objects prescribed 
by statute, and there is no method, save that of legislation, 
by which these objects can be added to. 

There is nothing in the Trade Union Acts from which Political 

it can reasonably be inferred that trade unions, as defined f'Oti'^i*!^^ of 
■' trade unions 

by Parliament, were meant to have the power of collecting illegal, 

and administering funds for political purposes. And a g^^y^* 

rule which purports to confer on any trade union registered Railway 



under the Act of 1871 a power to levy contributions from o^^ne. ^' 
members for the purpose of securing parliamentary 
representation, whether it be an original rule of the union 
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or a rule subsequently introduced by amendment, is ultra 
vires and illegal. Amalgamated Society of Bailway 
Servants v. Osborne (/ ). For the full discussion of the 
case, see Appendix A, 
Can a trade It was said by Farwell, L.J., ia Osborne v. Amalga- 
union publish ^g^igg Society of Bailway Servants (g), that a trade union 
or engage in may not Carry on trade or run a newspaper, because if 
*' ■ that were so traders and newspaper proprietors could 

register themselves as trade unions. But it may be 
noticed that this does not quite coincide with his Lord- 
ship's statement in the same case that the mere assumption 
of the name of trade union, with some one rule that is 
in restraint of trade, cannot possibly give to the persons 
assuming it the privileges of the Trade Union Acts. And, 
according to his lordship, there does not seem to be any 
reason why objects not withia the intention of the Trade 
Union Acts may not be pursued by a trade union if it 
does not pursue them qua trade union. " Both before 
and after that Act [the Act of 1871] all the individual 
members of such an association [viz. a trade union] might 
also form themselves iato a co-operative society uiider the 
Industrial Acts, or a political society, or the like, but they 
would do so as individuals, not as a trade union, or they 
might, if less than twenty, trade as partners, but such 
partnerships would be outside and independent of their 
position as a trade union." Farwell, L.J., in Osborne v. 
Amalgamated Society of Bailway Servants (g).. 

According to Mathew, J., in lAndker v. Pilcher Qi), a 
trade union is not prevented by the Trade Union Acts 
from owning a newspaper, provided it was started in 
order to improve the condition and protect the interests 
of the members, and not for the purposes of profit and as 

(/ ) [1910] A. C. 87 ; 101 L. T. 787 ; [I9I0] W. N. 3 ; 79 L. J. Ch. 87 : 
54 S. J. 215 ; 47 So. L. R. 613. o v.u. o/ , 

(g) 25 T. L. R. 107 ; 78 L. J. Ch. 204 ; [1909] I Ch. 163 ; 99 L. T. 
945. 

(h) 70 L. J. K. B. 396 ; 84 L. T. 421 ; 49 W. R. 413 : 17 T. L. R. 
256 ; see infra, p. 169. 
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a trading venture. But Farwell, L.J., in Osborne v. 
Amalgamated Society of Bailway Servants (g) said that 
this case cannot be regarded as correct. 



EEGISTEATION, &c., OP A TEADB UNION. 

{For Begulations and Official Forms, see Appendices G, 
H, d I.) 

The registrars under the Trade Union Acts are the 
registrars of friendly societies in England, Scotland, and 
Ireland. They are required to lay before ParHament 
annual reports. [See section 17, Trade Union Act, 
1871] (i). 

Any seven or more members of a trade union may, 
on subscribing their names to the rules of the union, 
register it. If any one of the purposes of the union is 
unlawful, the registration is void. [See section 6, Trade 
Union Act, 1871] (i). 

The -following are the provisions with respect to 
registry [See section 13, Trade Union Act, 1871] (i) : — 

(1) The application to register, printed copies of the 

rules, and a Mst of the titles and names of the 
ofi&cers of the union must be sent to the registrar. 
See also Eules 3 and 4, App. G, and Form A. 
App. H. 

(2) If the registrar is satisfied that the regulations 

respecting registry have been comphed with, 
he is to register the trade union and the rules. 

(3) No trade union is to be registered under a name 

identical with or nearly resembling that of any 
existing registered union. See also Eule 2, App. G. 

(4) Where application is made to register a trade union 

which has been ia existence for more than a year, 
the applicants must deliver to the registrar a 

(i) Appendix E. 
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• general financial statement of the affairs of the 
union. See Form A E 15-, App. I. 

(5) Upon registering the trade union, the registrar is 

to grant a certificate of registry, which is to be 
conclusive evidence that the regulations respecting 
registry have been comphed with. See Eule 5, 
App. G, and Form B, App. H. 

(6) One of the Principal Secretaries of State is em- 

powered from time to time to make regulations 
for carrying the Act into effect, including regula- 
tions respecting registry, the seal and forms used 
for registry, the inspection of documents kept 
by the registrar, and the fees to be paid on 
registry. The regulations and forms in Appen- 
dices G, H, and I, are issued in accordance with 
these powers. 

Every registered trade union must have a registered 
of&ce. Failure to comply with this requirement renders 
the union and every officer Kable to a penalty. 

Notice of the situation of the registered office must be 
given to the registrar, and the trade union has not com- 
plied with the provisions of the Act until this notice is 
given. See Eule 15, App. G, and Form M, App. H. 
[Section 15, Trade Union Act, 1871] (i). 

A general financial statement of the affairs of every 
registered trade union must be sent to the registrar before 
June 1st, in every year. The expenditure in respect of 
the several objects of the union must be shown separately. 
Every member and depositor is entitled to a free copy on 
application. See Form A E 15, App. I. 

Alterations of rules, new rules, and changes of officers 
made during the preceding year must be notified, and 
a copy of the rules as they exist at the date up to which 
the general financial statement is made out, must be 
sent with the statement. See Eules 6-11, App. G, and 
Forms C, D, E, F, G, H, and I, App. H. 
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Every trade union and every officer failing to comply 
with this section is Uable to a penalty. 

A penalty may be inflicted in respect of any false entry 
or omission. [Section 16, Trade Union Act, 1871] (i). 

A certificate of the registrar that an alteration in the 
rules of a trade union has been registered under the 
Acts is not conclusive as to the validity of such alteration 
{Osborne v. Amalgamated Society of Bailway Servants (j)). 

Trade unions carrying on business in more than one 
country of the United Kingdom must be registered 
in that country in which the registered office is situated ; 
but copies of the rules must be sent to the registrars of the 
other countries. [Section 6, Trade Union Act, 1876] (fe). 
On this point see Mackendrick v. National Union of Dock 
Labourers: Appendix T. 

The certificate of registration may be cancelled or 
withdrawn (1) at the request of the trade union, (2) on 
proof that it was obtained by fraud or mistake, or that 
the registration has become void under section 6 of the 
Act of 1871, or that the trade union has wilfully violated 
any of the provisions of the Trade Union Acts, or has 
ceased to exist. See Eules 12-14, App. G, and 
Forms J, K, and L, App. H. 

Except where the certificate is withdrawn or cancelled 
at the request of the trade union, or has become void 
under section 6 of the Act of 1871, the registrar must 
give not less than two months' notice in writing to the 
trade union specifying briefly the ground of the proposed 
withdrawal or cancelling. 

Prom the time of the withdrawal or cancelling of the 
certificate the trade union ceases to enjoy the privileges 
of a registered trade union, but any liability incurred by 
it may be enforced as if the withdrawal or cancelling had 
not taken place. [Section 8, Trade Union Act, 1876] (k). 
A trade union may, with the consent of not less than 

0') 25 T. L. R. 107 ; 78 L. J. Ch. 204 ; [1909] 1 Ch. 163 ; 99 L. T. 945. 
{k) Appendix F. 
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two-thirds of its members, and with the approval in writing 
of the registrar, change its name. [Section 11, Trade 
Union Act, 1876] (fe). 

Notice in writing of every change of name signed by- 
seven members and countersigned by the secretary of 
the trade union, and accompanied by a statutory declara- 
tion that the provisions of the Act of 1876 in respect of 
changes of name have been complied with, must be sent 
to the central office established by the Friendly Societies 
Act, 1875, and registered there. See Eule 16, App. G, and 
Form N, App. H. [Section 13, Trade Union Act, 1876] (fc). 

Two or more trade unions, by the consent of not less 
than two-thirds of the members of each or every union, 
may amalgamate, with or without any dissolution or 
division of funds. But the rights of creditors of the 
parties to the amalgamation are not to be prejudiced by 
the amalgamation. [Section 12, Trade Union Act, 
1876] (fe). 

Written notice of an amalgamation must be given as in 
the case of a change of name, but it must be signed by 
seven members and countersigned by the secretary of 
each of the unions, and the statutory declaration must 
be made by each secretary. See Eule 22, App. G, and 
Forms T and U, App. H. [Section 13, Trade Union 
Act, 1876] (fc). 

In Wolje V. Matthews (l) an injunction was granted to 
restrain the amalgamation of two trade unions, on the 
ground (inter alia) that the evidence did not show the 
consent of two-thirds of the members of the society on 
whose behalf the injunction was claimed. See infra, p. 
173. 

A table of fees for registration, inspection of documents, 
etc., is given in Eule 24, App. G. See also Schedule II., 
Trade Union Act, 1871 (m). 

The rules of a trade union must provide for the 

(l) 21 Oh. D. 194 ; 30 W. R. 838 ; 51 L. J. Ch. 833 j 47 L. T. 158. 
(m) Appendix E. 
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dissolution thereof, and notice of dissolution must be given 
within fourteen days. See Eule 21, App. G, and Form S, 
App. H. [Section 14, Trade Union Act, 1876] (fc). 

A trade union which has not been registered under the 
Acts of 1871 and 1876 is not for that reason an illegal 
combination (Wolfe v. Matthews) (l). Parwell, L.J., in 
Osborne v. Amalgamated Society o/ Bailway Servants (n), 
said, " The first four sections of the Act give protection 
to all trade unions, whether registered or unregistered, 
and the Act then proceeds to make provision for the 
registration of trade unions with resulting advantages 
not given to unregistered societies." As to the effect of 
registration, see Mackendrick v. National Union of Dock 
Labourers : Appendix T. 

The use of the registered name in legal proceedings 
seems to be contemplated by the Acts-of 1871, and 1876. 
Sections 15 and 16 of the former Act and section 15 of the 
latter require a registered trade union to comply with 
certain formalities, and visit penalties on such unions as 
fail to satisfy these requirements. These provisions 
, evidently influenced the House of Lords in arriving at 
their decision in the Taff Vale case (o) that a trade union 
may be sued in tort in its registered name. Thus Lord 
Macnaghten said in this case, " When I find that the 
Act of Parliament actually provides for a registered trade 
union being sued in certain cases for penalties in its regis- 
tered name, as a trade union, and does not say that the 
cases specified are the only cases in which it may be sued, 
I can see nothing contrary to principle or contrary to 
the Trade Union Acts in holding that a trade union may 
be sued in its registered name." But this use of the 
registered name in legal proceedings does not seem to be 
a matter of great practical importance for, according to 
Lord Lindley, in the Taff Vale case, " If the trade union 

(n) 78 L. J. Ch. 204 ; [1909] 1 Ch. 163 ; 99 L. T. 945 ; 25 T. L. R. 107. 
(o) [1901] A. C. 426 ; 70 L. J. K. B. 905 ; 85 L. T. 147 ; 17 T. L. R. 
698 ; 50 W. K. 44 ; 65 J. P. 596. 
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could not be sued in this case in its registered name, some 
of its members (namely, its executive committee) could 
be sued on behalf of themselves, and the other members 
of the society, ... if the trustees ia whom the property 
of the society is legally vested were added as parties, 
or order could be made in the same action for the payment 
by them out of the funds of the society of all damages 
and costs for which the plaintiff might obtain judgment 
against the trade union. . . . This question ... is 
not a question of substance but of form." 

Where a registered trade union broke up into two 
sections, and each applied to be registered ia the name 
of the original union, it. was held that neither section 
could be registered in that name until a competent court 
had ascertained the legal status of each. Blackburn, J., 
said, " The effect ... of registering either section of the 
society by the name claimed by both would be virtually 
to give that section the control of the large funds belonging 
to the society " (p). 

EULES OF A TeADE UnION. 

The rules of a registered trade union must provide for 
the following matters : — 

1 . The name and place of meeting of the trade union. 

2. The objects of the union ; the purposes for which 

the funds are. applicable ; the conditions under 
which benefit is payable ; fines and forfeitures. 

3. The manner of making, altering, amending, and 

rescinding rules. 

4. The appointment and removal of a general committee 

of management, of a trustee or trustees, treasurer 
and other of&cers. 

5. The investment of funds and audit of accounts. 

6. The inspection of books and names of members. 

(p) The Qim.n y. The Registrar of Friendly Societies, L. R. 7 Q. B. 741 : 
41 L. J. Q. B. 366 ; 27 L. T. 229. 
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[Section 14, Act of 1871 ; Schedule I., Act of 
1871](g). 

A trade union is bound to deliver a copy of its rules 
to any one on payment of a sum not exceeding one shilling. 
[Section 14, Act of 1871] (g). 

The objects of the union, which, by Clause 2 of the 
1st Schedule, are to be set out in the rules, are not any 
objects not in themselves illegal. They must be objects 
strictly within the scope of the Act. And if a controversy 
arises as to whether a particular rule is or is not ultra 
vires, the question must be : Does the rule merely provide 
a method of conducting business, or is it a rule making 
the society a thing different from that which is specified 
in the Act, and meant by the Act ? per Lord Macnaghten 
in Amalgamated Society of Railway Servants v. Osborne (r). 
The Court of Appeal in Osborne's case ruled that the 
certificate of the registrar that an alteration in the rules 
of a trade union has been registered under the Trade 
Union Acts is not conclusive as to the validity of such 
alteration (s). 

Whether the Court will enforce the rules of a trade 
union depends on the question whether they are such that 
the Court would have enforced them before the passing of 
the Trade Union Act, 1871 {Old v. Bobson (t) and Gozney v. 
Bristol Trade and Provident Society (m)). And even if 
some of the rules would, apart from the Trade Union 
Acts, be illegal, but the general objects of the society 
are not illegal, the rules that are lawful would be enforced 
{Swaine v. Wilson) (v). But if the legal and illegal 

(q) Appendix E. 

(r) [1910] A. C. 87 ; 101 L. T. 787 ; [1910] W. N. 3 ; 79 L. J. Ch. 87 ; 
54 S. J. 215 ; 47 Sc. L. R. 613. 

(«) 25 T. L. R. 107 ; 78 L. J. Ch. 204 ; [1909] 1 Ch. 163 ; 99 L. T. 
945. 

{«) 6 T. L. R. 151 ; 54 J. P. 597 ; 59 L. J. M. C. 41 ; 62 L. T. 282 ; 
38 W. R. 415 ; see infra, pp. 40, 69. 

(«) [1909] 1 K. B. 901 ; 78 L. J. K. B. 616 ; 100 L. T. 669 ; 25 T. L. R. 
370 ; 53 S. J. 341 ; see infra, pp. 45, 68. 

(v) 6 T. L. R. 121 ; 24 Q. B. D. 252 ; 59 L. J. Q. B. 76 ; 62 L. T. 
309 ; 38 W. R. 261 ; 54 J. P. 484 ; see infra, pp. 44, 48, 69. 
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objects are so inextricably connected with each other 
that the lawful rules cannot be enforced without' giving 
effect to those that are unlawful, the Court will not 
attempt to enforce either {Cullen v. Elioin {w) and 
Bussell V. Amalgamated Society of Carpenters and Joiners) (x). 
The Court may declare the meaning of trade union rules 
even when it cannot enforce them, and if the persons in 
possession of trade union funds, or members who are 
interested in the funds and entitled to see that they are not 
wasted, were to apply to the Courts in a proper case for a 
declaration as to the meaning of the rules, as bearing on 
the distribution of the funds, it is probable that the 
Court would give its assistance, per Fletcher Moulton, L. J., 
in Gozney v. Bristol Trade and Provident Society (u). In 
Yorkshire Miners' Association v. Howden (y), it was 
alleged that the association had distributed strike pay 
under circumstances which did not, according to the 
rules of the association, warrant the distribution, and in 
deciding whether an injunction ought to be granted to 
restrain the misapplication of the funds, the Court found 
itself obliged to declare the meaning of certain rules. 
Eule 64 of the association provided that where in case of 
a dispute with an employer, the association, in accordance 
with the rules, sanctioned a cessation from work, the 
members so ceasing work were to receive certain specified 
amounts as strike pay. By Eule 72 no branch was to be 
allowed to strike or leave off work except by the sanction 
of a two-thirds majority of the branch. Eule 65 provided 
for the allowance of weekly strike pay in cases where 
members were thrown out of employment in consequence 
of any action legally taken. 
The men in two collieries ceased work without the 



{w) 19 T. L. R. 426 ; 88 L. T. 686 ; 90 L. T. 840 ; 20 T. L. R. 490 ; 
see infra, pp. 49, 70. 

{x) 79 L. J. K. B. 507 ; [1910] I K. B. 506 ; 102 L. T. 119 : 26 T. L. R. 
228 ; 54 S. J. 213 ; see infra, pp. 51, 53. 

(2/) [1905] A. C. 256 ; 74 L. J. K. B. 511 ; 92 L. T. 701 ; 21 T. L. R. 
431 ; 53 W. R. 667. 
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sanction of the association and without giving due notice 
to the employers. The association refused strike pay, 
whereupon the men expressed their .wilHngness to return 
to work, but as the employers presented a fresh contract 
for them to sign, the men gave fourteen days' notice so as to 
terminate the original contract in a regular manner. The 
association then resolved to grant strike pay. Howden, 
one of the members of the association, now brought an 
action for an injunction to restrain the association from 
using the funds contrary to the rules. Held, that Eule 64 
did not authorise the union to allow weekly strike pay 
to the strikers, the sanction of the association for the 
continuance of the strike having been from a date subse- 
quent to its original commencement. Speaking of this 
rule, Vaughan Wilhams, L.J., said {z), " It was contended 
that, having regard to what subsequently happened, . . . 
there was afterwards a strike in accordance with Eule 64, 
. . . the men did cease work originally without the sanc- 
tion of the association, and, inasmuch as they have never 
resumed work, and have ever since remained out on strike, 
I do not see how it can be made out that they ever ceased 
work a second time with the sanction of the association 
within the meaning of Eule 64." 

It was also argued for the association that when the 
employers refused to allow the men to resume work, 
except on the terms that they should sign fresh contracts, 
the council decided to regard the case as one of lock-out, 
and granted strike pay under Eule 65. Held, that the 
rule could not be applied because the men could not be 
said to have " been thrown out of employment " within 
its meaning. Vaughan WiUiams, L. J., said, " The resolu- 
tion passed by the men, and the correspondence clearly 
show that the men never meant to resume work as before 
the strike, but only intended to go back for the purpose 
of putting the strike, which had already commenced, in 

(«) In the Court of Appeal : [1903] 1 K B. 308 ; 72 L. J. K. B. 176 ; 
88 L. T. 134 ; 19 T, L. R. 193. 
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order under Eule 64. It would have been a sham return, 
and a sham resumption of work." 
In re Durham WatsoTi V. Cann, In re Durham Miners' Association (a) 
Association '^^^ ^ similar case. The management of the association 
was vested in a council under whom an executive com- 
mittee acted. The rules provided that no lodge was to 
give notice of a strike until its case had been laid before 
a council or committee meeting for their approval ; and 
Rule 5 directed that any lodge or number of men in a lodge 
ceasing work without the approval of either the committee 
or council, should forfeit all claims on the union. A 
number of inen in a lodge ceased work on account of a 
dispute with their employer, without having laid their 
case before the council or committee for their approval. 
The executive committee refused to grant strike pay, 
but the council, on appeal, allowed it. The trustees of the 
society thereupon took out a summons to determine a 
point in the construction of the rules. Held that the 
resolution of the council was ultra vires. It was con- 
tended on behalf of the council that they had an indepen- 
dent power to make the grant, notwithstanding the rules. 
That, according to Eigby, L. J., depended on the question 
whether these rules constituted an exhaustive code. He 
thought they did, and therefore the council had no general 
overriding power, at any rate for the purpose of providing 
weekly allowances for the support of the members on strike. 
Another argument put forward in defence of the council's 
action was that the resolution of the council to allow 
strike pay imported an approval by them of the strike, 
and that within the rule requiring the approval of either 
the executive committee or the council for a strike, there 
might be an approval after as well as before the cessation 
of work. The Court would not, however, adopt that 
contention. 

One of the rules [Eule 22] provided that the committee 
should have power to grant money in deserving cases, 
(o) 17 T. L. R. 39. 
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but Eigby, L.J., thought that the council had no power 
within that rule to provide . strike allowances contrary 
to the code. 

The object of another trade union, as stated in the Qreig v. 
rules, was the raising of funds which were to be apphed ^"^a^rmUed 
{inter alia) to giving legal aid to members when necessity Union of 
arose in their relations with employers ; and, in case of ^tfy! ^^^"'' 
a dispute arising between a member and his employer, 
or of unlawful treatment of a member by his employer, 
the executive committee were, if they considered the 
merits of the case justified such a course, to provide legal 
aid to the member. The union brought an action of libel 
on a member's behalf against the member's employer. 
It was held that they had no right to do this. Lord 
Alverstone said, " The limits within which a trade union 
might legitimately give legal aid to its members in pro- 
tection of their interests on the ground of common interest 
could not be stretched to cover a case of alleged libel . . . 
there was nothing in the rules of this union to justify the 
action which had been taken in this case, although they 
might rightfully give a power to the union to intervene to 
protect the interests of its members in a bond fide dispute 
between master and man" (Greig v. National Amalga- 
mated Union 0/ Shop Assistants, etc. (&)). 

Alfin V. Hewlett (c) was an action which arose out of 
the case of the Taff Vale Railway Co. v. Amalgamated 
Society of Bailway Servants. In connection with the 
latter case the society had been advised that it would be 
necessary for their defence to be dissociated from that 
of James Holmes, the organising secretary. The executive 
committee of the society thereupon passed a resolution 
deciding that Holmes should receive full legal protection 
at the forthcoming trial. Certain members of the Liver- 
pool and Southport branches now brought an action on 
behalf of themselves and all other members of those 

(6) 22 T. L. R. 274 ; see infra, p. 76. 
(c) 18 T. L. R. 664. 
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branches, asking for an injunction to restrain the trustees 
of the society from acting in pursuance of the resolution 
of the executive committee, and from employing the 
funds of the society on the separate defence of Holmes. 
On behalf of the society it was contended that under the 
rules the society was entitled to defray the expenses of 
Holmes's defence, because the executive committee had 
power to institute any legal proceedings it might deem to 
be in the interests of the members. On the construction 
of this rule Joyce, J., held that an injunction must be 
granted, as he was unable to draw any inference that 
Holmes's defence was vital to the interests of the society. 

In an action brought by the trustees of a union to restrain 
a branch from uplifting the branch funds, it appeared 
that the standing committee which authorised the trustees 
to take action was one member short of the number 
prescribed by the rules; but, as the full number of 
committee-men had never been elected, it was not con- 
sidered that the plaintiff's case was rendered defective by 
the omission : M'Laren v. Miller {d}. 

(d) 7 R. 867 (4th series). 



CHAPTER II. 

EESTBAINT OF TRADE. 

A PROPER understanding of the law relating to restraint 
of trade is still necessary in a considerable class of trade 
union cases, where it is sought to enforce payment of 
benefits against a society. If the rules of the society are 
not in restraint of trade, then, as it was not illegal before 
the Act of 1871, an action will lie for the recovery of 
benefits due under the rules (Swaine v. Wilson {a)). But 
if the rules of the society are in restraint of trade, the 
society is, apart from the Act of 1871, illegal, and the 
Court will not enforce payment of benefits [Cullen v. 
Elwin (b)). 

The notions of public policy on which the legal doctrine Doctrine of 
relating to restraint of trade is founded were well stated trade*"' ° 
by Barons Alderson and Bramwell about the middle of 
the last century. The former, in giving judgment in Hilton 
V. Eckersley (c), said, " It is the privilege of a trader in a 
free country, in all matters not contrary to law, to regulate 
his own mode of carrying on [his trade] according to his 
own discretion and choice, ... no power, short of the 
general law, ought to restrain free discretion." The latter 
judge, in Beg. v. Druitt {d), said, " The liberty of a man's 

(o) 6 T. L. R. 121 ; 24 Q. B. D. 252 ; 59 L. J. Q. B. 76 ; 62 L. T. 309 ; 
38W. R. 261; 54 J. P. 484. 

(6) 19 T. L. R. 426 ; 88 L. T. 686 ; 20 T. L. R. 490 ; 90 L. T. 840. 

(c) 25 L. J. Q. B. 199 ; 6 EI. & Bl. 47 ; 4 W. R. 326 ; 12 Jur. (N. S.) 
587 

(d) 10 Cox C. C. 592 ; 16 L. T. 855. 

T.U. D 



34 THE LAW RELATING TO TRADE UNIONS. 

mind and will, to say how he should hestow himself and 
his means, his talents, and his industry, was as much a 
subject of the law's protection as was that of his body. 
. . . The public had an interest in the way in which a 
man disposed of his industry and his capital." Vaughan 
Williams, L. J., in Bussell v. Amalgamated Society of Car- 
penters and Joiners (e), said, "It is not every restraint of 
trade which makes an agreement unlawful in the sense 
that its provisions cannot be enforced at common law. 
The restraint of trade to have this effect must prejudice 
the community in some way. It may prejudice the com- 
munity because it restricts to an unreasonable extent the 
freedom of contract of the individual who enters into the 
agreement, or because it unreasonably restricts the area 
from which employers may seek to obtain workmen. It 
may be observed that it cannot be said in the latter case, 
as it can in the former, that the restraint arises through 
the voluntary action of the person whose freedom of con- 
tract is restricted. In a case where the rules of a trade 
union prohibit members from working with non-union 
workmen, there is a restraint which prejudices employers 
and workmen, other than members of the union, quite 
independently of any action of their own." In the same 
case, Farwell, L.J., quoting Lord Chief Justice Tindal in 
Horner v. Graves (J), said that the test to be applied 
in order to decide whether a restraint of trade be reason- 
able or not, is to consider " whether the restraint is such 
only as to afford a fair protection to the interests of the 
party in favour of whom it is given, and not so large as 
to interfere with the interests of the public." 
Nordenfelt v. The leading case on the subj ect of agreements in restraint 
S^Ic'o. °^ *^^^® ^^ Nordenfelt v. Maxim Nordenfelt Gun and Ammu- 
nition Co. {g). The facts were that a patentee and manu- 
facturer of guns and ammunition had transferred his 

(e) 79 L. J. K. B. 507 ; [1910] 1 K. B. 506 ; 26 T. L. R. 228 : 102 
L. T. 119 ; 54 S. J. 213. 

( / ) 9 L. J. (0. S.) C. P. 192 ; 7 Bing. 735 ; 5 M. & P. 768. 
(g) 15 R. P. C. 421 ; 14 T. L. R. 487. 
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patents and business to a company and agreed not to 
engage, either directly or indirectly, in the business of a 
gun and ammunition maker for a period of twenty-five 
years, except on behalf of the company. It was held that, 
having regard to the nature of the business and the 
restricted number of customers, the agreement was not 
injurious to the pubUc interest, nor wider than the pro- 
tection of the company rendered necessary, and that it 
was therefore a valid agreement. Herschell, L.C., quoting 
Mr. J. W. Smith, said, "In order that a contract in restraint Conditiona of 
of trademay be valid at law, the restraint must b e, first, contract in 
partial , secondly, upon an adequate or, as the rule now restraint of 
seems to be, not on a merely colourable consideration , and 
there is a third requisite, namely, that it should be 
reasonable." 

A conibination for the mere purpose of raising prices Combination 
has been held to be not enforceable on the ground (1) that p°i|,ea not 
there was no consideration, and (2) that the restrictions necessarily 

^ ' unenforoe- 

imposed were unreasonable as regards both time and space able. 
(Urmston y. Whitelegg) Qi). A number of mineral water Urmston v. 
manufacturers had agreed with each other not to sell 
mineral water at less than 9d. a dozen bottles. There 
was no limit to the area within which the restrictions 
were to operate, and the period of the agreement was ten 
years. In discussing the question of consideration it was 
pointed out by Day, J., that the fact that each member 
of the association would get the benefit from the con- 
currence of the rest in the rule as to prices was no considera- 
tion. Eeference was made to agreements by which a 
person who is taught the mysteries and secrets of a trade 
undertakes not to take advantage of the knowledge im- 
parted to him to the detriment of his teacher. Such a 
contract is enforceable because it has an adequate con- 
sideration. In the Court of Appeal (i) Lord Esher, M.E., 

{h) 63 L. T. N. S. 455, and supra, p. 10. 
(t) 55 J. P. 453. 
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speaking of the reasonableness of the agreement, said, 
" If a man was prevented by certain rules from selling 
his goods at any price he might choose for a time so long 
that it was unreasonable, or within a space so large that 
it was unreasonable, in either case it was a restraint on 
trade which the Court would not enforce. . . . The rules 
contain nothing to restrict the area. The space therefore 
is too large. Then ten years is too long in point of time. 
It is a length of time so unreasonable and so monstrous 
for such goods as these that no tribunal could possibly 
come to the conclusion that it was reasonable. That 
being so, these rules cannot be enforced." The Trade 
Union Acts do not seem to have been mentioned in this 
case, though the association was clearly within the Umits 
of the definition of a trade union. 

Urmston v. Whitelegg has been followed by the Court 
of Appeal in Ireland in the recent case of Cade v. Daly (j). 
A number of traders in the city of Cork formed an asso- 
ciation of bottlers for the purpose of protecting the bottles, 
jars, and boxes of the members, and of carrying out a 
system of sorting, collecting, and storing bottles! By the 
rules of the association members could withdraw from 
membership on giving one month's notice. With a view 
to fixing the prices of certain intoxicating and non-intoxi- 
cating liquors within a radius of sixteen miles from Cork, 
a deed was executed, by which certain members bound 
themselves to each other not to sell at lower prices than 
the prices set forth in a schedule annexed to the deed. 
It was a term of the agreement contained in the deed 
that any member who was a party to it might withdraw 
from the agreement by giving six months' notice. One of 
the members of the association determined his member- 
ship of the association, and then, without having deter- 
mined his liability under the deed, violated his agreement 
by selling hquors at less than the scheduled prices. The 
plaintiffs now brought an action for an injunction to 
U ) [1910] 1 Ch. D. (Ir. R.) 306. 
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restrain the defendants from committing breaches of the 
agreement and for recovery of a penalty and damages. 
Held, that the agreement, being bounded by reasonable 
limits of space and time, and made with a view to pro- 
tecting local trade as far as it may be legitimately pro- 
tected, could be enforced by injunction against parties 
violating it. The Court therefore granted an injunction 
for six months, and ordered payment of the prescribed 
penalty. Though the association was well within the 
definition of a trade union, nothing was said about the 
Trade Union Acts. The reason for this omission, however, 
seems clearer in this case than in Urmston v. Whitelegg. 
Membership of the association having been terminated, 
but the period of notice for the determination of the 
agreement having some time to run, the only question 
for the Court to settle was whether the agreement was so 
unreasonable a restraint of trade as to be unenforceable. 
The Master of the EoUs said, " If the deed was purely 
and simply an association deed, and was intra vires, I 
should hold that Messrs. Daly & Co. were free from the 
obligation of the deed. . . . But I think it is impossible 
to hold otherwise than that the deed must be read as 
something distinct and apart from the rules and bye-laws 
of the association. ... In effect the deed says : ' We, 
the members of the association, desire to fix the prices 
as regards any of the members of the association who 
are willing to sign this deed and remain bound by its 
provisions.' As regards them, they must not sell below 
certain prices. Though they still continue their member- 
ship of the association, they may retire from the obliga- 
tion of the deed. They may retire from the association 
and from the obligations of the deed respectively, in the 
one case by giving one month's notice, and in the other 
case by giving six months' notice. . . . They cannot get 
out of their obHgations under the deed except under its 
provisions." The case was distinguished from Urmston v. 
Whitelegg, the Master of the Eolls saying, " The test of 



38 



THE LAW RELATING TO TRADE UNIONS. 



" Trade 
rules " of a 
trade union 
often in 
restraint of 
trade. 



validity is reasonableness . . . and I cannot imagine a 
more unreasonable contract or agreement than that in 
Urmston v. Whitelegg. There was no limit as to what we 
are in the habit of calling space, and the limit as to time, 
instead of being six months, as here, was the very con- 
siderable period of ten years. There was no clause 
enabling a party to retire from the agreement." 

In each of the following cases the rules or agreements 
considered by the Court were held to be unreasonable 
restraints on trade : — 

Chamberlain's Wharf, Ltd. v. Smith, supra, p. 12. 

Mineral Water Bottle Exchange, etc., Society v. Booth, 
supra, p. 10. • 

Hilton V. Eckersley, supra, p. 9. 

Edinburgh and District Aerated Water Manufacturers' 
Defence Association, Ltd. v. Jenkinson, supra,' p. 10. 

In the Scottish case of M'Keman v. United Operative 
Masons' Association (/c) it appeared that some of the 
rules of the association provided for strikes. One of these 
rules was to the effect that a half-yearly list should be 
printed showing the names of those members who had 
worked in opposition on strikes or otherwise, and each 
collector was to receive a copy gratuitously. This rule 
was considered to be in restraint of trade. Speaking of 
it the Lord Justice-Clerk said, " The meaning of this is 
perfectly plain — that the names of those who have not 
been obedient to the association are to be circulated gratis. 
Manifestly, if that is done with a view of affecting the 
action of the members, there can be no question as to 
what the object or part of the object of the association 
was." 

In Cullen v. Elwin (?) the following rules of a society 
were held to be illegal at Common Law as being in restraint 
of trade: — 

Eule 34 (Section 1). During the slack seasons a fair 



(k) 1 B. 4th series, 453. 

(I) 19 T. L. E. 426 ; 20 T. L. R. 490 ; 



i L. T. 686 ; 90 L. T. 840. 
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equitable division of trade shall be compulsory in all shops. 
A fair equitable division of trade shall be held to mean 
that each man shall get trade to the same value as his 
fellow man or as near it as possible. 

(Section 2). In no shop shall the dual system of piece- 
work and day-work be allowed to exist. 

(Section 3). No member of this society shall, in future, 
be allowed to leave a workshop for the purpose of working 
outdoors or at home, except by express permission of his 
branch committee, such permission only to be granted in 
case of physical inability to remain in the workshop, and 
to be in all cases endorsed by a general meeting of the 
branch. 

(Section 4). A working week shall not exceed fifty-four 
hours, each district or town to regulate its own time of 
starting in the morning and leaving off in the evening, 
and no overtime to be worked except in cases of necessity. 
Time lost on one day cannot be made up on the following 
or any subsequent day. 

In Sayer v. Amalgamated Society of Carpenters and 
Joiners (m) it appeared that the book of rules of the 
society contained, in a page preceding the rules them- 
selves, a copy of an address to be delivered by the branch 
president to members on admission. This address stated 
that the member would be expected to do all in his power 
to promote the extension of the society, and, as a trade 
unionist, unite in efforts to promote the best interests of 
the trade by endeavouring to increase the present rate 
of wages and improve the conditions of labour. Should 
any question of wages or other matters arise affecting 
him, he was required to submit the same to his branch. 
Eule 2 stated that the objects of the society were to raise 
funds for the protection and organisation of the trade, 
for mutual support in case of accident, for burial of 
members, for assistance in cases of distress, and to aid 
their own and any other organised trade. 

(m) Times, Deo. 18th, 1902 ; 19 T. L. R. 122. 
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Old V. The rules of this society were again examined in Old v. 

Bdbam. Boison (n). Those relevant to the point at issue were as 

follows : — 

Rule 2. The objects of this society are to raise funds 
for the advancement and protection of trade ; for the 
mutual support of its members in case of sickness, accident, 
and superajonuation ; for the burial of members and their 
wives ; for the loss of tools by fire, water, or theft, and 
for assistance to members out of work. 

Rule 26 was for the regulation of " duties of officers 
conducting trade movements," and, by clause 1, pro- 
vided {inter alia) that on the receipt of the sanction of 
the executive council the district committee might at once 
communicate with the employers, . . . undertake the 
general management of the movement, and endeavour, if 
possible, to obtain an amicable settlement, and have 
power to fine, suspend, or expel any member who has 
refused to comply with the committee's decision. Clause 2 
set out the duties of the strike or lock-out committee, 
and provided that it should, in conformity with the 
instructions received from the managing committee, pay 
members their strike pay, and see that each member 
signed an acknowledgment on the strike sheet of the 
amount he received. 

Eule 32, clause 2, provided that during a strike or 
lock-out in a district where more than one branch of this 
society is situated, every member in receipt of trade 
privileges shall sign the vacant book or answer the roll-call. 

Eule 34, headed " trade privileges," contained various 
provisions for the regulation of strike or lock-out com- 
mittees and for the weekly audit' of strike sheets and 
cash books, and as to temporary employment obtained 
by members during a strike or lock-out. 

Rule 35, headed " unemployment benefit," contained 
regulations as to allowances to members out of work. 

(n) 6 T. L. R. 151 ; 59 L. J. M. C. 41 ; 62 L. T. 282 : 38 W. R. 415 : 
54 J. P. 597. 
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The objects of the society, thus set forth, were, apart 
from the Act of 1871, held to be illegal as being in restraint 
of trade. In Old's case Pollock, B., said, " Before the 
Act, part of the objects of this society would clearly.have 
been illegal, as relating to restraint of trade. Thus there 
was power to expel a member for violating trade rules 
laid down by a district committee of trade unions (see 
Eule 26). That, at common law, would be illegal." 

In Bigby v. Connol (o) the trade purposes of a society 
were to regulate the carrying on of the trade of journey- 
men hatters, to provide, in substance, that the number 
of apprentices to the trade should be hmited ; that the 
number of persons employed should be limited ; that they 
should only work in shops in which no persons worked 
other than persons who were recognised by the Journey- 
men Hatters Pair Trade Union ; and generally to control 
the affairs of the trade. The society was held to be, apart 
from the Act of 1871, an illegal society. 

The objects of another society were, by the rules, 
declared to be to raise funds by entrance fees, periodical 
contributions of members, levies made by the central 
council, and by interest on capital, for the advancement, 
regulation, and protection of the trade, for the relief of 
members out of employment from some unjust cause of 
dispute existing between the employers and the members 
of the society, and to regulate the relations between 
them ; for the mutual support of its members in case of 
sickness or accident, for insuring a sum of money to be 
paid on the death of a member, and a sum of money for 
defraying the expenses of the burial of a member's wife. 
Held that the main object of the society was in restraint 
of trade {Burke v. Amalgamated Society of Dyers) (p). 

Of the rules discussed by the Court in Bussell v. Bussdl v. 
Amalgamated Society of Carpenters and Joiners (q) thej^^^f^ 

(o) 14 Ch. D. 482 ; 49 L. J. Ch. 328 ; 42 L. T. 139 ; 28 W. K. 650. C-arpemiew. 
(p) [1906] 2 K. B. 583 ; 75 L. J. K. B. 533. 

(?) 79 L. J. K. B. 507 ; [1910] 1 K. B. 506 ; 102 L. T. 119 ; 26 T. L. R. 
228 ; 54 S. J. 213 ; infm, p. 51. 



42 THE LAW KELATING TO TBADE UNIONS. 

following were considered to be an unlawful restraint of 
trade : — 

Eule 36, clause 3. In any town or district where the 
managing committee, united trade committee, branch 
committee, or a summoned meeting of the branch consider 
it to their best interest that our members should refuse 
to work with non-union men, they shall be entitled to 
trade privileges. 

Clause 6. All members out of employment previous to 
or during the progress of a strike or lock-out, . . . where 
at least one-sixth of the members of any district or branch 
are affected, . . . shall be entitled to trade privileges. 
Any member in receipt of trade privileges shall be sup- 
ported as per rule until he again obtain employment. . . . 
Any members who may be withdrawn from their employ- 
ment on the instruction of the managing committee, 
united trade committee, branch committee, or branch, 
shall be entitled to trade privileges. 

Eule 48, clause 1. Members may be fined, suspended, 
or expelled for refusing to comply with the decision of 
the managing committee, branch committee, or branch ; 
. . . wilfully violating the recognised rules of the district ; 
taking a sub-contract or piece-work ; working for a sub- 
contractor or piece-worker ; fixing, using, or finishing 
work which has been made under unfair conditions or 
contrary to the recognised trade rules of the district. 

Speaking of these rules, Vaughan WilUams, L.J., said, 
" It seems to me that both clause 3 and clause 6 do put 
a restraint on trade which is inconsistent with the public 
weal. The latter clause, in effect, provides that members 
must cease to work whenever thay are told to do so by 
the committee." Of Eule 48, clause 1, he said, " This 
clause I consider one of the most material, as involving 
such a restraint of trade as to render the rules unenforce- 
able. It seems to me that the substance of that clause 
amounts to a restraint of trade of such a character as to 
make the rule an unlawful rule. It trespasses on the 
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principle of freedom of contract. Men are not to be 
allowed to do piece-work, or to work in fixing, or using, 
or finishing work produced under conditions which the 
society considers unfair. Such a clause, in my opinion, 
tends seriously to hamper and restrain trade." 

Rule 29, clause 10, provided that a branch or district 
should not be allowed to strike without first obtaining 
the sanction of the executive council, and the executive 
council was to have full power to declare a strike closed. 

" I regard that clause," said his lordship, " as not 
giving the executive council power to order a strike, but 
rather as giving them power to prevent strikes, by pro- 
viding that under no circumstances will a branch or 
district be allowed to strike without first obtaining the 
sanction of the executive council. It may be said that 
when the executive council give their sanction to a strike, 
they are ordering a strike to take place, and that in such 
a case they could put in force all the powers they have 
in the event of a decision of theirs not being acted upon. 
But I rather doubt whether that is the right view of the 
clause. If that clause stood alone, I should hesitate to 
say that it per se constituted such a restraint of trade as 
to make the rule an unlawful rule." 

Mudd V. General Union o/ Operative Carpenters and 
Joiners (r) was decided soon after the case of Bussell, 
and in accordance with the decision in that case. The 
following rules, inter alia, were considered by the 
Court : — 

By Rule 28 (1), the members of any lodge or district 
desirous of soliciting their employers for any new privilege 
must communicate with the executive council, who are 
to instruct the general secretary to take steps for the 
voting of all the lodges in the kingdom, and no strike is 
to take place unless with the sanction of a two-thirds 
majority of the members voting thereon, and a levy is 
then to take place. Members not paying the levy and 
(r) 26 T. L.' R. 518 ; see also infra, p. 52. 
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fines to be out of benefit if the amount of arrears exceeds 
14 weeks' contributions. 

By Eule 28 (4), a general strike shall mean when leave 
has been given by the union to suspend labour for a new 
privilege or against an infringement affecting a whole town. 

Sub-rule 5 provides for an audit of the strike books by 
a deputation, appointed by the executive council, to see as 
to the application of the fund to the eHgible members only. 

Eule 28 (6) provides for the appointment and payment 
of committees in places where there is a strike or lock-out, 
their duties being to see that the members in receipt of 
strike pay attend roll-call, and that each is paid and 
acknowledges such pajnnent. They have also to transfer 
men to parts where they are wanted. Sub-rule 7 provides 
for a weekly return from the strike district to the general 
secretary. Sub-rule 8 deals with the management of 
strikes. Members not answering roll-call are to forfeit 
strike pay for the day. By sub-rule 15, where there is 
a strike, a member refusing to abide by the decision of 
his lodge or district conamittee, and who works in opposi- 
tion to the men on strike, may be fined £2 or expelled. 

Held, that the association was an illegal association. 
Swaine v. In Swaine v. Wilson (s), the following rules, being 

challenged, were thought to be not in restraint of trade : — 

Eule 42. If disagreeable circumstances arise between 
a member and his employer or manager, the committee 
may give him permission to leave the situation and claim 
the benefits of the society. 

Eule 47. Members knowing of a vacant situation, and 
not informing fellow members who are out of a situation, 
or want a change, are to be liable to a fine. 

Eule 48. A member, on applying for a situation at 
a place where a fellow member is working, must first ask 
him if there is about to be a vacancy. A penalty of 5s. 
or 10s. imposed for not doing so. 

(«) 6 T. L. R. 121 ; 24 Q. B. D. 262 ; 59 L. J. Q. B. 76 ; 62 L. T. 
309 ; 38 W. R. 261 ; 54 J. P. 484. 



Wilson. 
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Eule 49. The committee may permit a member to 
refuse to teach a person his trade, and if, as a result, he 
lose his situation, he shall be entitled to an amount equal 
to his wages until he finds employment. 

Eule 66. Members must not apply for situations where 
the advertisement does not state the name and address 
of the employer. A fine of 10s. is imposed for breach of 
this rule. 

The Master of the EoUs said that, in his opinion, the 
rules which were challenged as vicious on the ground that 
they were in restraint of trade, were not so intended, 
but were intended for another object — ^namely, to prevent 
an extravagant outlay by the society upon its members, 
and the rules did not exceed that object, though perhaps, 
if carried out, they might to a certain extent restrain 
trade. They were therefore legal. 

The rules of the Bristol Trade and Provident Society 
provided {inter alia) as follows : — 

Eule 7 (2) (4). Should work be offered at the current 
rate of wages to any member receiving travelling relief, 
unless it be to fill the place of those fighting for better 
conditions, and he refuses to accept it, his allowance shall 
be at once stopped, and his card given up. 

Eule 40, section 1 . Members paying to the trade fund 
are to be entitled to dispute pay, travelling relief, and 
assistance to sue employers under the Employers' Liability 
and Workmen's Compensation Acts. 

Eule 40, section 6. No officer or member of this society 
shall be authorised or permitted to take any active interest 
in, aid in any way, or otherwise assist any trade move- 
ment except in his private capacity. 

The Court of Appeal held that the objects of the society Strike 
were not illegal, and that the rules amounted to no more maJTe"^ 
than an insurance of the members against the conse- nothing more 
quences of a strike (i). Cozens-Hardy, M.E., said, " There 

(t) Oozney v. Bristol Trade and Prmiident Society/, [1909] 1 K. B. 901 ; 
78 L, J. K. B. 616 ; 100 L. T. 669 ; 53 S. J. 341 ; 25 T. L. R. 370. 
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restraint of 
trade. 



is nothing in the rules which authorises the calliag out of 
members or the assisting a strike, and section 6 shows 
that any such action is expressly prohibited. . . . The 
society is really a mutual insurance society against sick- 
ness, and loss of wages by reason of shortness of work 
(called travelling relief — Eule7), or by reason of voluntary 
abstention from work (called strike pay). It is a harmless 
friendly society, and there is nothing unlawful in its 
objects." Speaking of Eule 7 (2) (4), Lord Justice Fletcher 
Moulton said, " The only objection raised to the rule is 
that it shows that the society regards it as a reasonable 
excuse that the work offered is to fill the place of those 
fighting for better conditions. I can see no reason why 
the society should not look upon this as a reasonable 
excuse." 

There are dicta in this case which support the view 
that the promotion of strikes is not an illegal restraint 
of trade. Thus Cozens-Hardy, M.E., said, " Now there 
is nothing illegal in a strike, although it may be attended 
with circumstances, such as breach of contract or intimi- 
dation, which make it illegal. Nor is there anything 
illegal in contributing for the support of strikers." And 
Fletcher Moulton, L.J., said that there is no foundation 
for the proposition that strikes are, per se, illegal or 
unlawful by the law of England, nor is it illegal to try 
to regulate the relations between employers and workmen, 
unless illegal means are used. 

In Bussell v. Amalgamated Society of Carpenters and 
Joiners (u) similar opinions were expressed. Thus Vaughan 
WilUams, L.J., said, " In my opinion this judgment does 
not in any way trench upon the proposition, which I take 
to be undoubted, that a strike is not necessarily an illegal 
thing. . . . There is nothing contrary to the rules agaiast 
restraint of trade in a society maintaining workmen who 
have so struck by providing them with funds." And 

(«) 79 L. J. K. B. 507; [1910] 1 K. B. 506 ; 102 L. T. 119 ; 26 T. L. R. 
228 ; 54 S. J. 213. 



In the case of Oabornew. Amalganrnted Society of Railway Servants ^ 
decided at the moment of publication, the Court of Appeal has held 
that certain rules of the society are not illegal as being in restraint 
of trade. 

See Addendum. 



Between pp. 46, 47, 



RESTRAINT OF TRADE. 47 

Kennedy, L.J., quoting Hannen, J., in Farrer v. Close {v), 
said, " I am, however, of opinion that strikes are not 
necessarily illegal. A strike is properly defined as a 
simultaneous cessation of work on the part of the work- 
men, and its legahty or illegality must depend on the 
means by which it is enforced, and on its objects. It 
may be criminal, as if it be part of a combination for 
the purpose of injuring or molesting either masters or 
men; or it may be simply illegal, if it be the result of 
an agreement depriving those engaged in it of their liberty 
of action, similar to that by which the employers bound 
themselves in the case of Hilton v. Eckersley (w) ; or it 
may be perfectly innocent, as if it be the result of the 
voluntary combination of the men for the purpose only 
of benefiting themselves by raising their wages, or for the 
purpose of compeUing the fulfilment of an engagement 
entered into between employers and employed; or any 
other lawful purpose." And see the judgment of Lord 
Coleridge in Mudd v. General Union of Operative Car- 
penters and Joiners, infra, p. 52. For a contrary view, 
see judgment of Collins, M.E., in Cullen v. Elmn, infra, 
p. 50. 

In speaking of strikes of this third class as " innocent," 
there can be no suggestion that agreements to enter upon 
such strikes are enforceable. Thus in the Mogul Steam- 
ship Co. v. McGregor, Gow <f Co. (x). Lord Bramwell said, 
" I have always said that a combination of workmen, an 
agreement among them to cease work except for higher 
wages, and a strike in consequence, was lawful at common 
law ; perhaps not enforceable inter se, but not indictable." 
The words of the Lord Justice-Clerk in M'Kernan v. 
United Operative Masons' Association (y) are very instruc- 
tive on this point. " It would be a singular thing if 

(v) 38 L. J. M. C. 132 ; 10 B. & S. 533 ; L. R. 4 Q. B. 602 ; 20 L. T. 
802 ; 17 W. R. 1129. M Supra, p. 9. 

ix) [1892] A. C. 25 ; 61 L. J. Q. B. 295 ; 66 L. T. 1 ; 8 T. L. R. 182 ; 
40 W. R. 337 ; 56 J. P. 101. 

{y) 1 R. 4th series, 453. 
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Courts of Equity in England were applied to to enforce 
the provisions of trade unions as to working or not working, 
or as to the amount of wages or hours of labour which 
the members might agree upon among themselves ; and 
one can quite well see that associations might be per- 
fectly lawful in themselves, though having objects which 
a Court of law will not enforce." The Lord Justice-Clerk 
then instanced associations whose members were pledged 
to wear nothing but Irish manufactured clothing, 
associations whose members were pledged not to touch 
stimulants, and said " such engagements are nothing but 
promises ; and the real ground why a Court of law will 
not interfere is that nobody has a legitimate or legal 
interest to compel performance of them. The mere 
interest arising from possible moral or coromercial results 
is not such an interest as a Court of law will take notice 
of to enforce a restraint on the will of the party which 
has been voluntary on his part." See also Chapter V., 
infra. 
lUegalityof Where a portion only of the rules of a society are in 
wiu n^^^ restraint of trade, it does not follow as a matter of course 
always pre- that the Court will refuse to enforce other rules and 
fOToem^nt of agreements which are without this defect. Even if some 
others which of the rules are in restraint of trade, but the general object 
are ega . ^^ ^j^^ Society is not illegal, though these rules caimot 
be enforced, a rule not having that object will not be 
tainted with that vice and can be enforced (per the Master 
of the EoUs in Swame v. Wilson) (z). In the case of 
Legal rules Strick V. Swansea Tin Plate Co. (a), the aid of the Court 

will be en- i j ■ i , . , 

forced if they ^^^ asked m order to enforce a rule of the society by 

rated from the "^^^^^ ^* ^^^ provided that upon the winding up and 

illegal ones, closing of the business any fund that might then be in 

existence should, after payment of all expenses and the 

clearing off of all liabilities, be divided amongst the 

{z) 6 T. L. E. 121 ; 24 Q. B. D. 252 ; 59 L. J. Q. B. 76 ; 62 L. T. 309 • 
38 W E. 261 ; 64 J. P. 484. 
(o) 36 Ch. D. 658 ; 57 L. J. Ch. 438 ; 57 L. T. 392 ; 35 W. R. 831. 



KKSTRAINT OP TBADE. 49 

members of the association in the same proportions as they 
shall have contributed to the funds thereof. It was admitted 
that some of the other rules of the society were in restraint 
of trade, but the Court nevertheless ordered the funds to be 
distributed in accordance with the rules which were lawful. 

At first sight it is somewhat difficult to reconcile this 
case with the dicta in Old v. Bohson (&). " The only 
question," said Wills, J., in the latter case, " was whether 
the society would, at common law, have been illegal ; if 
so, the incapacity of such a society to enforce its rules 
remained. And this applied to any of its rules ; " and 
Baron Pollock said, " The society cannot get rid of its 
illegal objects by relying on those that are legal." The 
report of the case, however, shows that in a discussion 
between counsel and Wills, J., the latter considered that 
the friendly society objects and the trade union objects 
were so mixed up as to be inseparable. The decisions in 
the more recent cases of Cullen v. Elwin (c) {supra, p. 38, 
and infra, p. 70), Russell v. Amalgamated Society of 
Carpenters and Joiners (d), and Burke v. Amalgamated 
Society of Dyers (e), have now placed it beyond all doubt 
that when the objects of a society are in part lawful 
and in part unlawful, the Court will not enforce the 
lawful objects, if the fundamental objects of the society 
are unlawful, and the lawful objects are so mixed up 
with the unlawful ones that it is impossible to enforce 
one without enforcing the other. Lord Alverstone, when 
the first of these cases came before the Divisional Court, 
expressed the opinion that Old's case and Swaine's case 
were not incompatible with each other. 

In Cullen' s case the larger number of the rules of the Tests of 
society were those of a friendly society, but one was |'x)']Does ^" 
undoubtedly in restraint of trade, and it was held that an breach of 

(6) 59 L. J. M. C. 41 ; 6 T. L. R. 151 ; 62 L. T. 282 ; 38 W. R. 415 ; 
54 J. P. 597. 

(c) 19 T. L. R. 426 ; 20 T. L. B. 490 ; 88 L. T. 686 ; 90 L. T. 840. 

(d) 79 L. J. K. B. 507 ; [1910] 1 K. B. 506 ; 102 L. T. 119 ; 26 T. L. R. 
228 ; 64 S. J. 213. 

(e) [1906] 2 K. B. 583 ; 75 L. J. K. B. 533. 

T.U. E 
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illegal rule action to enforce payment of a superannuation allowance 
by member could not be maintained. The reason for the decision 

mvolve loss 

of benefit (in the words of Wills, J.) was, that " the rules of the 
mlel ^ society which were the rules of a friendly society, and the 

OuUen V. rules which were the rules of a trade society and were in 
Busseliv. ' restraint of trade, were so inextricably mixed up that it 
AmcUgamaied was impossible to Separate them." On appeal the decision 
Oarpeniers, of the Divisional Court was upheld. Collins, M.E., said, 
«'"• • " It is possible for societies to frame rules which contain 
an element of illegality in them, without, at the same 
time, vitiating the whole system. ... It is also possible 
for them to make rules which are apparently and osten- 
sibly innocuous, and yet may vitiate the whole system, 
because, rightly understood, and considered as a whole, 
their innocent parts are merely ancillary to that part 
which is not, in point of law, deemed to be legal. The 
question on which side of the line the particular rules 
of a particular society fall is a question of fact in each 
case. [Speaking of the rules of the society under dis- 
cussion] ... it is perfectly impossible to say that the 
primary object of this society is not trade protection . . . 
by the ordiaary means employed by trade unions — ^viz. 
by strikes and so on, which, at common law, are illegal. 
That is the main purpose of the society, and all these 
other provisions are really ancillary to that main purpose. 
. . . The portions which are objectionable are of express 
intention and purpose. They are so mixed up with the 
friendly society part of it that any member who breaks 
the trade rules is Uable to lose everything that he has 
put into the society. It seems to me impossible under 
these circumstances to say that it is not a society with 
the most effectual guarantees that the members of it 
shall observe the rules which are made in restraint of 
trade. . . . If you cannot separate the one from the 
other, it seems to me the illegal portion is necessarily 
incorporated into the scheme of the friendly society 
portion of the work of the society." 



RKSTEAINT OF TRADE. 51 

In Bussell v. Amalgamated Society of Carpenters and 
Joiners (d), the rules of the society (several of which are 
set out on p. 41, swpra) showed that the object of the 
society was to provide for its members both trade union 
benefit aind friendly society benefit, but there was no 
provision for the separation of the funds applicable to 
trade union purposes from those applicable to friendly 
society purposes. The rules, after empowering the com- 
mittee of any branch of the society to issue instructions 
to members with regard to such matters as striking, 
resuming work, and refusing to work with non-union men, 
provided that it should be competent for any branch 
committee to expel any member from the society upon 
satisfactory proof being given that such member had 
refused to comply with their decision, or {inter alia) had 
taken any piece-work, or had fixed, used, or finished 
any work which had been made under unfair conditions. 

It was held that on the true construction of the rules 
the society was, at common law, and apart from the 
provisions of the Trade Union Act, 1871, an illegal society, 
its main object being in restraint of trade, and that there- 
fore an action to enforce payment of benefit could not be 
maintained. 

The question of the separability of lawful and unlawful 
purposes was discussed very fully by Vaughan Williams, 
L.J., who said, " I quite recognise the possibility of there 
being rules which do not affect the main object of the 
association, which may be more or less in restraint of 
trade, but which will not prevent the enforceability of 
rules which are free from that objection. But, in my 
judgment, this is a proposition which only applies to 
rules which do not go to the main object of the associa- 
tion. If there are rules which indicate the object of the 
association, and that object is either in its character or 
in its working inconsistent with the weal of the public, 
I think in such a case we should be bound to say that 
the whole character of the rules was inconsistent with 
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our giving effect to individual rules here and there. . . . 
In dealing with this question of separability of rules, I 
should like to point out that this is not a case in which 
there are separate funds. . . . The expulsion clause shows 
that if a member disobeys a decision of a managing com- 
mittee, branch committee, or branch meeting, he forfeits 
all interest in the society, losing not only a specified 
amount by a fine, but losing also all those benefits which, 
as a thrifty man, he sought to obtain by subscription to 
a friendly society. I think that when one is judging of 
the object of the society, one caimot leave out of con- 
sideration that fact — that a breach of the trade union 
rules involves the loss of benefits which have been given 
to a man as a member of a friendly society. For that 
fact by itself goes a long way towards the conclusion that 
the main object of the society is a trade union object, 
and not a friendly society object." 

In the case of Mudd v. General Union of Operative 
Carpenters and Joiners (/) (see supra, p. 43, for the rules 
of the society relevant to the case). Lord Coleridge, J., 
stated the effect of the decision in Bussell v. Amalgamated 
Society of Carpenters and Joiners in these terms, " If the 
objects of the trade union are in any substantial sense 
illegal, the whole trade union is an illegal association, and 
none of its rules can be enforced. On the other hand, 
if the objects of the trade union be in the main legal, 
the fact of the existence of a rule or rules which disclose 
an illegal purpose, if such rule or rules are not in regard 
to a main object of the society, will not make the whole 
society illegal. There is nothing illegal in a strike, nor 
in contributing funds in support of strikers, and if the 
defendants' rules in that regard had been limited to 
assisting strikes and supporting strikers, I should be dis- 
posed to hold that not to disclose an illegal purpose. . . . 
But here the rules go further than that. Rule 28, sub- 
rules 4, 6, and 1 5 (dealing with the misconduct of members) , 
(/) 26 T. L. R. 518. 



EESTEAINT OF TRADE. 53 

are practically the same as Eule 48 (1) in the case of Russell 
V. Amalgamated Society of Carpenters and Joiners, in 
which it was held that such a rule contemplated such a 
restraint of trade as to make all the other rules generally, 
harmless or otherwise, unenforceable at law. This 
decision was grounded on the consideration that there 
was so strong a persuasion on the members to obey the 
rules, even contrary to their inclination, through fear of 
losing the benefits, as to make the rule in restraint of 
trade, and that being the dominant rule, it made aU the 
others unenforceable. I am not at all inchned to enlarge 
or extend the law. I think that where all parties have 
agreed to be bound by, and have acted on certain rules, 
it must be very clearly shown that the rules having an 
illegal tendency are a main feature of the trade union 
before they can render unenforceable the harmless rules." 

On the same question Farwell, L. J., in BusselVs case {g), (2) Are there 
said, " If there were two distinct sets of rules constituting mieg, and two 
two distinct contracts, with separate funds applicable ^""^^^ ^°^ 
respectively to miHtant and beneficent purposes, exclu- benefit 
sively each of the other, the case might be different, but ^"^"^^J ''^^ 
there are here no separate funds, and nothing to prevent 
funds standing to the credit of benevolent purposes from 
being applied to mihtant purposes, and the two portions 
of the union are bound together by the indissoluble nexus 
that members maybe entirely expelled from the society, 
and lose all. the benefit advantages, by reason of some 
breach of a mihtant rule." In Mudd v. General 
Union of Operative Carpenters and Joiners (/), Lord 
Coleridge took into account the fact that the subscriptions 
of members went to the defraying of all the outgoings of 
the defendants, and that there were no separate funds 
for separate purposes. 

The rules of the Amalgamated Society of Carpenters 
and Joiners were also considered in the case of Sayer v. 

ig) 79 L. J. K. B. 507 ; [1910] 1 K. B. 506 ; 102 L. T. 119 ; 26 T. L. R. 
228 : 51 8. J. 213. 
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that society Qi), supra, p. 39, the decision being the same 
as in the other cases mentioned. The society was held 
to be a society primarily for the organisation of trade, 
and the rules with the objects of a friendly society being 
a small part of the whole, no action could be maintained 
in respect of a claim for accident benefit. 

In Burlce v. Amalgamated Society of Dyers (i) also, the 
question of the separability of the purposes of a society 
was considered. The objects of the society, as set forth 
in Eule 1, are stated on p. 41, supra. Kennedy, J., said, 
" It seems to me a fair inference that where the main 
purpose of such a society is such that a member can 
hardly avail himself of it without bringing into operation 
the purposes of the society which are in restraint of 
trade, an action would not lie [to enforce payment of 
benefit]. ... In the present case I am unable to sever 
the two classes of objects. The main object clearly was 
to protect the interests of the workman and to interfere 
in his relations with his employers, and though, no doubt, 
the benefits are not confined to that, but extend to allow- 
ances in respect of sickness and accidents, I am inclined 
to think that the society comes within section 4." 

The separabiUty of the trade and benevolent purposes 
of a trade union was also well discussed in Hornby v. 
Close (f) and Farrer v. Close (k). 

It will be seen that from these cases the following 
principles emerge : — 

1. Eules in restraint of trade are generally not 
enforceable. 

2. Eules that are not in restraint of trade may be 
so mixed up with rules that are in restraint of trade, 
that to enforce the former would be, in effect, to enforce 

(h) The Times, 18th December, 1902 ; 19 T. L. R. 122. 

(i) [1906] 2 K. B. 583 ; 75 L. J. K. B. 533. 

(j) 10 Cox C. C. 393 ; 8 B. & S. 175 ; 36 L. J. M. C. 43 ; L. R. 2 Q. B. 
153 ; 15 L. T. 563 ; 15 W. R. 336. 

(i) L. R. i Q. B. 602 ; 38 L. J. M. C. 132 ; 20 L. T. 802 ; 10 B. & S. 
533 ; 17 W. B. 1129. 



RESTRAINT OF TRADE. 55 

the latter. In such cases neither will be enforced. A 
good test of the inseparability of the rules is to ask whether 
a member who breaks the trade rules is hable to lose his 
rights to benefits due under the other rules, as in Cullen 
V. Elwin and Russell v. Amalgamated Society of Carpenters 
and Joiners. Another test is the existence or non-exist- 
ence of a provision for the separation of the funds applic- 
able to trade union purposes from those apphcable to 
friendly society purposes (Russell v. Amalgamated Society 
of Carpenters and Joiners). 

3. If the rules that are not in restraint of trade can be 
separated from the rules that are in restraint of trade, 
the Court will enforce the former. 

A combination to trade, and to offer in respect of prices, A oombina- 
discounts, and other trade facilities, such terms as will a°trade^ut 
win so large an amount of custom as to render it unprofit- of the 
able for rival customers to pursue the same trade is not undersellmg 
unlawful. Thus an association of steamship companies Wm is not a 

1 1 XT 1 i ii J restraint on 

and owners agreed among themselves as to the amount trade: 

of shipping to be sent to certain ports, the division of ^?3'^l Steam- 

ship Co. V. 
cargoes amongst themselves, and the determination oi M'Gregor, 

the rates of freight. They also offered reduced rates ^°^ * ^°- 

of freight to shippers who shipped only with members 

of the association. Agents of the associated members 

were prohibited, on pain of dismissal, from acting in the 

interests of competing shipowners. 

It was thought that though this agreement was not 
binding upon any of the parties to it if he chose to with- 
draw, and could not therefore be enforced against him ; 
it was not, however, obnoxious to the rule of public policy 
regarding restraints on trade (Mogul Steamship Co. v. 
McGregor, Gow d Co. (I)). 

On the same footing as an association of this kind is 
a combination of workmen and an agreement among them 

(I) [1892] A. C. 25 ; 61 L. J. Q. B. 295 ; 66 L. T. 1 ; 8 T. L. R. 182 ; 
40 W. R. 337 ; 56 J. P. 101 ; see ako infra, p. 95. 



56 THE LAW EELATING TO TRADE UNIONS. 

to cease work except for higher wages. Such an agree- 
ment, though not enforceable amongst the members inter 
se, is quite lawful at common law, even though a strike 
be the consequence, per Lord Bramwell in the Mogul 
case {I). 

Following the same reasoning it would appear that 
combinations similar to those in Hilton v. Eckersley (m), 
Chamberlain's Wharf, Ltd. v. Smith (w), and Urmston v. 
Whitelegg (o) would be to the same extent lawful, even 
though they resulted in a lock-out or boycott. 

(m) S'wpra, p. 9. (n) Supra, p. 12. 

(o) Supra, p. 10. 



CHAPTER III. 

LIABILITY OF TEADE UNIONS IN CONTBACT. 

The Trade Union Act of 1871, in legalising Trade Unions, Sections 3 
enacted in section 3 that " the purposes of any trade unlon Aot"^^ 
union shall not, by reason merely that they are in restraint 1871. 
of trade, be unlawful so as to render void or voidable any 
agreement or trust "(a). Section 4, however, quahfies the 
privilege thus bestowed, and removes certain classes of 
agreements outside the protection given by section 3, by 
providing as follows : — 

Nothing in this Act shall enable any Court to entertain 
any legal proceeding instituted with the object of directly 
enforcing or recovering damages for the breach of any of 
the following agreements, namely, 

1. Any agreement between members of a trade union 
as such, concerning the conditions on which any members 
for the time being of such trade union shall or shall not 
sell their goods, transact business, employ or be employed ; 

2. Any agreement for the payment by any person of 
any subscription or penalty to a trade union ; 

3. Any agreement for the application of the funds of a 
trade union — 

(a) To provide benefits to members ; or 
(&) To furnish contributions to any employer or work- 
man not a member of such trade union, in con- 
sideration of such employer or workman acting in 
conformity with the rules or resolutions of such 
trade union ; or 

(a) Appendix E. 
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(c) To discharge any fine imposed upon any person by 
sentence of a court of justice ; or, 

4. Any agreement made between one trade union and 
another ; or 

5. Any bond to secure the performance of any of the 
above-mentioned agreements. 

But nothing in this section shall be deemed to constitute 
any of the above-mentioned agreements unlawful (b). 

The reasons for the enactment of section 4 were dis- 
cussed at some length and with much precision in the 
Scottish case of M'Kernan v. United Operative Masons' 
Association (c). " There is something not very logical," 
said the Lord Justice-Clerk, " in saying the association 
is lawful, and the objects of the association, though in 
restraint of trade, are lawful, but you shall not be allowed 
to enforce these agreements in a Court of Law. . . . But 
... it was not thought desirable that the purposes of an 
association of this kind should be specifically enforced by 
Courts of Law. No doubt it would be a singular thing 
if Courts of Equity in England were applied to to enforce 
the provisions of trade unions as to working or not working, 
or as to the amount of wages or hours of labour which the 
members might agree upon among themselves ; and one 
can quite well see that associations might be perfectly 
lawful in themselves, though having objects which a 
Court of Law will not enforce." His lordship referred 
to associations whose members were pledged to wear 
nothing but Irish manufactured clothing, and associations 
whose members were pledged not to touch stimulants. 
" Such agreements," he said, " are nothing but promises ; 
and the real ground why a Court of Law will not interfere 
is that nobody has a legitimate or legal interest to compel 
performance of them. The mere interest arising from 
. possible moral or commercial results is not such an interest 
as a Court of Law will take notice of to enforce a restraint 

(6) Appendix E. (c) 1 R. 4th series, 453. 
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on the will of the party which has been voluntary on 
his part." 

On the other hand, the object of the Trade Union Act Object of the 
is not to keep trade unions out of the jurisdiction of the ^^^ jg „ot°t° 
Court altogether. It recites with great care what the keep trade 
Courts are not to interfere with, and that exemption from the jurisdic- 
their jurisdiction is very precisely limited, per Earl of *j°" °^ ^^^ 
Halsbury in Yorkshire Miners' Association v. Howden (d). 
When the same case was before the Court of Appeal, 
Mathew, L.J., speaking of section 4, said, " It is clear 
that the intention of the legislature was that the internal 
affairs of the union should be something which must be 
managed among the men themselves, and that they were 
not to have the assistance of the Courts to enforce their 
regulations among their members." 

The five classes of agreements named in section 4 are left 
by the Act in the position they occupied before the Act was 
passed. Nothing in section 4 makes them illegal ; nothing 
in the Act enables a Court to enforce them directly. If, 
therefore, any agreement coming within the description 
of section 4 was lawful and enforceable before the passing 
of the Trade Union Act, 1871, it is still lawful and enforce- 
able. The position created by the Act of 1871 was well 
stated by Lord Justice Vaughan Williams in the Court 
of Appeal in Yorkshire Miners' Association v. Howden (e), 
" If those provisions [sections 2 and 3] stood alone, then, 
subject to any practical difficulties which might arise from 
the fact of a trade union not being a corporate body, the 
result would be that there would be nothing to prevent 
a trade union from suing or being sued for the purpose 
of enforcing an agreement which was, in its nature, in 
restraint of trade . . . which no other person in the realm 
can do. The legislature appears to have thought that 
the agreements made between the members of trade 

{d) [1905] A. C. 256 ; 74 L. J. K. B. 511 ; 92 L. T. 701 ; 21 T. L. R. 
431 ; 53 W. R. 667. 

(e) [1903] 1 K. B. 308 ; 72 L. J. K. B. 176 ; 88 L. T. 134 ; 19 T. L. R. 
193. 



60 THE LAW EELATINGf TO TRADE UNIOXS. 

unions being ordinarily in restraint of trade, some limita- 
tion ought to be imposed upon their power to bring 
actions in respect of such agreements, after the removal 
of their prior disabiUties as provided by sections 2 and 3 
of the Act ; and therefore section 4 was passed for that 
purpose." Lord Lindley, in the same case in the House 
of Lords, also said, " The section [section 4] does not pro- 
hibit any Court from exercising in any case jurisdiction 
which it could have exercised before the Act passed ; the 
section simply prevents any Court from extending its 
jurisdiction and interfering in cases in which the Act 
would authorise interference if it were not for the direct 
prohibition contained in the section (d)." And StirHng, 
L. J., in the Court of Appeal (e), said," The section [4] clearly 
cannot be read as prohibiting the Courts from entertaining 
proceedings for enforcing every agreement with reference 
to the funds of trade unions. . . . The word ' directly ' is 
important." 

In the Scottish case of M'Laren v. Miller (/) Lord 
Ormidale said, " As to whether the expression ' enable ' in 
the section [4] must be construed to mean that the Court 
cannot entertain any action in which damages are con- 
cluded for, ... we were inclined to think that such 
actions were not necessarily excluded, but only that no 
aid was to be taken from the statute to make them com- 
petent, if, in themselves, they were incompetent at 
common law." 

The distinction between trade union agreements enforce- 
able at common law, and those to which section 4 applies, 
has been already dealt with in Chapter II., to which the 
reader is referred. 
Meaning of The phrase " directly enforcing " has several times been 
"direct "en- tiie Subject of judicial discussion and decision. In Yorh' 

loicement. t • ht- i / • • 

snire Mmers Association v. Howden (a) the plaintiff brought 
an action for an injunction to restrain the defendant asso- 
ciation from misapplying the funds of the association or 

{/) 7 R. 869 (4th series). 
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dealing with them in a manner contrary to the rules. It 
was held that the action was not instituted with the object 
of directly enforcing an agreement for the application of 
the funds to provide benefits for members within the 
meaning of the Trade Union Act, the object being not 
to apply but to prevent misapplication of the funds. 
" The object of this action," said Vaughan Williams, L.J., 
" is not to enforce the agreement contained in the rules 
by declaring that the plaintiff is entitled to participate in 
the property or benefits of the association. ... I think 
the collocation of the words ' recovering damages for the 
breach of ' with the words ' directly enforcing ' in section 4 
of the Trade Union Act, 1871, points to legal proceedings 
the object of which is the obtaining some personal benefit 
by the plaintiffs." 

In Cope V. Crosingham (g), the trustees of a trade union Cope v. 
were, notwithstanding section 4 of the Act of 1871, held <^'''''*''^*'""- 
entitled to bring an action for an injunction to restrain 
the trustees of a branch from distributing the branch funds 
or dealing with them otherwise than in accordance with 
the rules of the society. Buckley, L.J., said, " It may 
weU be that that word [directly] means (by way of contrast) 
enforcing by direct order as distinguished from enforcing 
by recovery of damages for breach. This action is not, 
I think (within any meaning of the word ' directly '), such 
a legal proceeding as is excluded by section 4." 

The Scottish Courts have followed a similar course. 
Thus in M'Laren v. Miller (/), the Motherwell branch of 
the Amalgamated Society of Eailway Servants for Scotland 
passed a resolution that the branch drop aU connection 
with the national society, and that two of their members 
be appointed to withdraw from the bank the money 
belonging to the branch, and to retain it in their hands 
until a scheme for its distribution among the members 
be prepared. The trustees of the national society asked 

(g) 25 T. L. R. 593 ; 78 L. J. Ch. 615 ; [1909] 2 Ch. 148 ; 100 L. T. 
945 ; 53 S. J. 559. 
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for an interdict to restrain the Motherwell branch from 
doing these acts which were in defiance of the rules of the 
society, and an interdict was granted until the rights of 
the parties could be determined. Lord Ormidale said, 
" To my mind, it is obvious that the expressions in the 
section [4] have no reference to actions of interdict, which 
are intended merely to preserve the status quo." 

In Wolje V. Matthews Qi) an amalgamation of two trade 
unions being projected, certain members of one of the 
unions sought an injunction to prevent the application of 
any of the funds of the society for the purposes of the 
amalgamation, on the ground that such a use of the funds 
was contrary to an agreement amongst the members that 
the funds of the society were to be used in providing 
benefits to members. Held, that the Court might enter- 
tain the proceedings, as such an injunction would not be 
a direct enforcement of the alleged agreement. Speaking 
of ' direct enforcement,' Fry, J., said, " If there is a 
contract by A to pay £100 to B, that contract is directly 
enforced by a judgment of the Court directing A to pay B. 
And the contract is only indirectly enforced, or not at 
all, by a judgment restraining A from paying the money 
to some one else. It is only by a stretch of language that 
such an order, can be said to enforce A's contract." 

The decision in Duke v. Littleboy (i) seems inconsistent 
with the two previous cases. The central executive of a 
trade union having refused to authorise a strike of a 
branch, the latter passed a resolution to secede. The 
plaintiffs, as representing the central society, sought an 
injunction to restrain the defendants, who were the officers 
and trustees of the branch, from dividing the funds among 
the members of the branch and dealing with them contrary 
to the rules of the society. They also claimed payment 
of so much of the funds of the branch as should not be 
required for current expenses. It was held that the action 

(h) 21 Ch. D. 194 ; 51 L. J. Ch. 833 ; 47 L. T. 158 ; 30 W. R 838 
(i) 49 L. J. Ch. 802 ; 43 L. T. 216 ; 28 W. R. 977. 
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was a proceeding within section 4 (3) (a) of the Trade 
Union Act, 1871, and the injunction was refused. 

It seems unlikely that this case can stand as law since 
Yorkshire Miners' Association v. Howden ( j), notwith- 
standing that it was not there expressly overruled. Lord 
Lindley did, indeed, go so far as to suggest that the view 
of the majority of the judges was in conflict with Duke v. 
lAttleboy, but he qualified his suggestion by adding that 
the object of the action in Duke v. Littleboy was wider 
than it was either in Wolfe v. Matthews, or in Howden' s 
case. 

Even when no claim under the rules of a trade union The Court 

can be enforced, it is probable that the Courts mav be T,'^ declare 
, ' , . J "^ the meaning 

asked to make declarations as to their meaning and of trade 

effect, per Fletcher Moulton, L.J., in Gomey v. Bristol though'ft^' 

Trade and Provident Society (k). But the power of the will not 

Court to restrain by injunction the misapplication of funds ^ °'^°^ ^"'' 

does not extend so far as to enable it to determine how 

the fund is to be applied. Thus when Cope v. Crosingham 

was before the Chancery Division {I), Eve, J., said, 

" Having declared that a, distribution amongst the 

members is ultra vires and contrary to the rules, I must 

leave it to members to say how the fund is to be applied." 

The Court wiU not interfere to protect a member of Expulsion of 

a trade union from expulsion unless the right for which ™^°' ^^' 

he seeks protection is a right in the nature of property. 

A member of a trade union in Scotland was threatened 

with expulsion under the following circumstances : The 

society had, by resolution, imposed on him a fine of £5 

in respect of a Hbel alleged to have been uttered by him 

against the society. The society subsequently, by another 

resolution, threatened his expulsion unless he signed an 

apology. The member now brought an action asking for 

(j) [1905] A. C. 256 ; 74 L. J. K. B. 511 ; 92 L. T. 701 ; 21 T. L. E. 
431 ; 53 W. R. 667. 

{k) [1909] 1 K. B. 901 ; 78 L. J. K. B. 616 ; 100 L. T. 669 ; 25 T. L. R. 
370 ; 53 S. J. 341. 

{I) 24 T. L. R. 816 ; 77 L. J. Ch. 777 ; [1908] 2 Ch. 624 ; 99 L. T. 609 ; 
infra, p. 170. 
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these two resolutions to be set aside, and for a declaration 
that his expulsion was illegal, and that he was entitled 
to damages for loss of benefits attached to membership. 
It was held that no action lay at the instance of a member 
to enforce his right to membership unless he could show 
pecuniary loss, and that the only loss alleged was depriva- 
tion of right under a contract not enforceable by law ; 
and that an action against a trade union directed to 
enforcing or recovering damages for breach of an agree- 
ment to provide benefits was incompetent. The Lord 
President said, " The effect of a decree reinstating the 
plaintiff as a member of the society would be nil, for it 
could not be enforced, and the Court would not place 
itself in such a position " {Aiiken v. Associated Carpenters 
and Joiners of Scotland (m)). Bigiy v. Connol (n) was a 
similar case. A member of a trade union had been fined 
for an alleged breach of a rule, and, on his refusal to pay 
the fine, was expelled. He brought an action against the 
committee and the trustees of the union claiming that 
they should be restrained from preventing his sharing in 
the benefits of the union. Held, that he was not entitled 
to relief. 

Jessel, M.E., said, " The foundation of the jurisdiction 
of a Court of Equity to interfere in favour of a member 
of a society to prevent his being improperly ex- 
pelled, is the right of property which such member has 
vested in him, which right would be infringed by his 
expulsion from the society. . , . The plaintiff did not 
state that there was any property — that was a fatal 
objection to the claim." 

Several members of an association of employers were 
expelled under the following rule : — 

Any person being a member of the said association, who 
shall not act upon and keep all the rules of the said asso- 
ciation, shall thereupon cease to be a member thereof, 

(m) 12 R. 4th series, 1206. 

(n) U Ch. D. 482 ; 49 L. J. Ch. 328 ; 42 L. T. 139 ; 28 W. R. 650. 



At the moment of publication the Court of Appeal has come to 
a decision in the ease of Osborne v. Amalgamated Society of Railway 
Senianta, which modifies considerably the doctrine laid down in 
Rigby v. Gonnol as to the power of the Courts to protect a member 
of a trade union from expulsion. 

See Addendum. 
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and shall forfeit all moneys paid into the said association, 
and shall under no circumstances or conditions be entitled 
to any repayment, or to any compensation or allowance 
in respect of his being a member of the said association, 
or in respect of any claim which he may then have against 
the funds of the said association. . . . Another rule was 
to the effect that on the winding-up and closing of the 
business of the association, any funds that might be in 
existence should, after payment of all expenses and the 
clearmg off of all habiUties, be divided amongst the 
members of the association in the same proportions as 
they should have contributed to the funds thereof. Five 
of the constituent firms who had been expelled under 
the first-mentioned rule claimed the right to participate 
in the distribution of the funds on the winding-up of the 
association. It was, however, held that the funds must 
be distributed in accordance with the rules {Strick v. 
Swansea Tin Plate Co.) (o). 

In Chamberlain's Wharf, Ltd. v. Smith (p), a member of 
a traders' association (for rules and objects of which see 
supra, p. 12) had been expelled under a rule of the asso- 
ciation for breaking the rules. The expelled member 
sought an injunction to restrain the committee from 
acting on the resolution to expel him, on the ground that 
he had not been given an opportunity of being heard in 
his own defence. It was held that section 4 of the Trade 
Union Act prevented the Court from interfering. " The 
plaintiffs," said Lord Alverstone, " claim the aid of the 
Court in order to maintain their position as being entitled 
to rights in the character of members of the association, 
. . . this action is a proceeding ' instituted with the object 
of directly enforcing ' the agreement contained and em- 
bodied in the rules of the association." 

In Scotland a member of a trade union applied to the 
union for payment of accident benefit in respect of the 

(o) 36 Ch. D. 558 ; 57 L. J. Ch. 438 ; 57 L. T. 392 ; 35 W. R. 831. 
ip) [1900] 2 Ch. 605 ; 69 L. J Ch. 783 ; 83 L. T. 238 ; 49 W. R. 91. 

T.U. I" 
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loss of an eye, but the application was rejected. The 
rules provided that a majority voting on such an applica- 
tion should bind the apphcant without appeal to a Court 
of Law. The aggrieved member, however, brought an 
action in which he alleged that the procedure had been 
irregular. Held, that under section 4 of the Act of 1871 
the claim could not be enforced in a Court of Law 
{M'Kernan v. United Operative Masons' Association (q)). 
Fines. Certain members of a trade union were fined ior writing 

to an employer to say that they were willing to work 
with non-union men. They brought an action for an 
injunction to restrain the society from levying the fine, 
but were told that the action would not lie and that the 
only way of avoiding payment was to refuse to submit 
to the rules {Mullettv. United French Polishers' Society (r)). 
But any attempt of the society to enforce payment of the 
fine by any form of coercion, such as procuring the dismissal 
of the men from their employment, is actionable, and as 
Such proceedings do not come within the meaning of a 
trade dispute, the Trade Disputes Act, 1906, gives no 
protection. See Conway v. Wade (s) and Giblan v. 
Nai/ional Amalgamated Labourers' Union of Great Britain 
and Ireland (t), infra, pp. 89 and 84. 
If the rules of a Society are not in restraint of trade, a 



Bristol Trade member who has been fined for an alleged breach of those 

Society. rules, may apply to the Court for a construction of the 

rules with a view to deciding whether or not there has 

been a breach, and for an order for the return of the fine 

{Gozney v. Bristol Trade and Provident Society {u)). 

Urmston vrWhitelegg {v), supra, p. 10, and Edinburgh 

{q) 1 B. 4th series, 453. 

(r) 91 L. T. 133 ; 20 T. L. R. 595. 

(«) 25 T. L. R. 779 ; 78 L. J. K. B. 1025 ; [1909] A. C. 506 ; 101 L. T. 
248 ; 53 S. J. 754. 

(t) [1903] 2 K. B. 600 ; 72 L. J. K. B. 907 ; 89 L. T. 386 ; 19 T. L. R. 
708. 

(m) [1909] 1 K. B. 901 ; 78 L. J. K. B. 616 ; 101 L. T. 669 : 25 T. L. E. 
370 ; 53 S. J. 341. 

(V) 63 L. T. N. S. 455 ; 55 J. P. 453. 
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and District Aerated Water Manufacturers' Defence Asso- 
ciation V. Jenkinson {w), supra, p. 10, were both cases in 
which a trade union sought unsuccessfully to obtain the 
aid of the Court in enforcing payment of a penalty by 
a member. 

It was said by Lord Macnaghten in Osborne v. Amal- Trade unions 
gamated Society of Bailway Servants {x) that the purposes goo^^eg '^ 
of a trade union are two-fold, viz. trade purposes and 
benevolent purposes, and that the latter are secondary 
and subordinate to the former. The definition in section 23 
of the Trade Union Act, 1871, does not expressly include 
benevolent purposes, but from the reference to benefits 
in section 4 (3) (a) it is clear that the legislature recognises 
such purposes as coming properly within the scope of a 
trade union, and as Fletcher Moulton, L.J., pointed out 
in Osborne's case{y) the adoption by the legislature of 
the term " trade union " might reasonably be regarded 
as a recognition of the lawfulness of those benevolent 
activities which, from the commencement, have been 
always associated with the phrase " trade union." It has 
been already stated in Chapter I., p. 2, supra, that the 
amended definition in section 16 of the Act of 1876 is 
wide enough to include the ordinary purposes of a friendly 
society. Members of a trade union may thus, under 
certain circumstances, be in the position of members of 
an unregistered friendly society in regard to their power 
to enforce their claim to benefits which are in the nature 
of friendly society benefits. The Friendly Societies Acts 
and the Industrial and Provident Societies Acts are not, 
however, to apply to trade unions. See section 5, Trade 
Union Act, 1871, Appendix E. 

The case of Knowles v. Booth (z) decided on section 30, Knowlcs v. 

Booth. 

(w) 5 F. 1159. 

(x) [1910], A. C. 87 ; 79 L. J. Ch. 87 ; 101 L. T. 787 ; 26 T. L. R. 177 ; 
54 S. J. 215. 

(y) In the Court of Appeal, 78 L. J. Ch. 204 ; [1909] 1 Ch. 163 ; 99 
L. T. 945 ; 25 T. L. R. 107; 
(z) 32 W. R. 432. 
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sub-section (10), of the Friendly Societies Act, 1875, since 
repealed, is instructive. The plaintiff, a member of the 
Amalgamated Society of Engineers (none of whose rules 
Avere in restraint of trade) had summoned the defendant, 
representing the society, for three weeks' superannuation 
allowance. The society denied the jurisdiction of the 
magistrates to deal with the case, and, on the magistrates 
allowing the claim, appealed. Lord Coleridge, C.J., said, 
" Their [the magistrates'] jurisdiction to entertain the case 
turns on the question. Was this a friendly society ? The 
objects of the society do not exactly foUow the words of 
the Act of ParUament, but all the objects of this society 
are included in the Ust contained in the Act, and there 
is no suggestion in the Act that a society, to be a friendly 
society, must iaclude all the objects stated in the Act. 
The objects of the society are substantially the same as 
those of the Act. This society is therefore a friendly 
society. It is admitted that it is an unregistered society, 
and cannot, therefore, claim the benefit of section 22 [now 
re-enacted by section 68 of the Friendly Societies Act,1896. 
See Appendix E], which appHes only to registered societies, 
and upholds the rights of societies to deal with disputes 
under their rules without appeal to any court under 
certain provisions." 
Gozney v. The abihty of members of a trade union to enforce their 

^fprmitnt ^"^^^^ *° friendly society benefits depends upon the nature 
Society. of the trade purposes of the union. If these purposes 

would not have been illegal before the Act of 1871, section 4 
of that Act will not prevent the legal enforcement of the 
right to benefit. Thus in Gozney v. Bristol Trade and 
Provident Society (a), a member of a society in receipt of 
sick pay was fined 2s. M. for being out after six o'clock 
in the evening in breach of the society's rules. He brought 
an action for a declaration (1) as to the construction of 
certain rules of the society, (2) that he was right in carry- 
Co) [1909] 1 K. B. 901 ; 78 L. J. K. B. 616 ; 100 L. T. 669 : 25 T. L. R. 
370 ; 53 S. J. 341 ; supra, p. 66. 
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ing out his doctor's orders, (3) that the society was wrong 
in fining him for doing so, (4) for the return of the fine. 
The rules of the society, which was registered under the 
Trade Union Acts, provided for the raising of funds (by 
entrance fees, subscriptions, etc.) for the purpose of super- 
annuation and sick benefit, funeral fund, travelling fund, 
assisting members in recovering compensation for injuries, 
and a trade fund. For certain of the " trade " rules, see 
supra, p. 45. Held, that there was jurisdiction to enter- 
tain the claim. In the opinion of Cozens-Hardy, M.E., 
none of these rules could be objected to as being in restraint 
of trade. The society was really a mutual insurance 
society against sickness, and loss of wages by reason of 
shortness of work (travelling relief), or by reason of 
voluntary abstention from work (strike pay). It was a 
harmless friendly society, and there was nothing illegal 
in its objects. 

See also Swaine v. Wilson (&), where a member of the Swaine v. 
Bradford Powerloom Overlookers' Friendly Society sued ^*'^- 
the officers of the society for £50 benefit due under the 
rules. The society was not registered either under the 
Trade Union Acts or the Friendly Societies Acts. The 
rules of the society were considered to be legal, and the 
plaintiff was held entitled to recover. The rules challenged 
are set out on p. 44, supra. 

In Old V. B6bson{c), the question was raised whether Oiti v. J?o5sore. 
the Amalgamated Society of Carpenters and Joiners, regis- 
tered as a trade union, was a trade union or a friendly 
society. The rules of the society (several of which are 
set out on p. 40, supra) gave members a right to an 
allowance in case of sickness or infirmity. A member 
applied to the magistrates to order payment of the allow- 
ance under the jurisdiction given them by the Friendly 
Societies Acts. Held, that the magistrates had no 

(&) 6 T. L. R. 121 ; 24 Q. B. D. 252 ; 59 L. J. Q. B. 76 ; 62 L. T. 309 i 
38 W. R. 261 ; 54 J. P. 484. 

(c) 6 T. L. R. 151 : 59 L. J. M. C. 41 ; 62 L. T. 282 ; 38 W. R. 415 ; 
54 J. P. 597. 
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jurisdiction to make the order. Where the friendly society 
objects and the trade union objects are so mixed up as 
to be inseparable, the society cannot get rid of the latter 
by relying on the former. It was argued on the member's 
behalf that Knowles v. Booth (d), supra, p. 67, was an 
authority in support of the magistrates' jurisdiction, but 
Pollock, B., pointed out that in the case of Knowles, the 
society had no rules in restraint of trade. See also Sayer 
V. Amalgamated Society of Carpenters and Joiners, supra, 
pp. 39 and 53. 
Cidhn V. In Cullen r. Elwin (e) a superannuation allowance of 

Mwin. which a member was in receipt was discontinued in con- 

sequence of the rule under which it was granted being 
struck out by a vote of the members. The plaintiff, who 
had not consented to the striking out of the rule, brought 
an action to enforce payment of the allowance. It was 
held that, inasmuch as the unlawful trade purposes and 
rules were so mixed up with those of the friendly society 
that the latter could not be enforced without giving effect 
to the former, no action was maintainable to enforce the 
right to friendly society benefit. Mathew, L.J., said, 
" On reading the rules . . . there can be no doubt that 
this is not a friendly society. The friendly part of it is 
only ancillary to the trade union part ; and the condition 
and consideration for granting a superannuation allowance 
is that the apphcant shall belong from the first to the trade 
union." See also pp. 38 and 49, supra. 
Rule under The rules of the Amalgamated Society of Dyers have 
payable ^°^^* "^^^^ already discussed on pp. 41 and 54, supra. A 
rescinded. member of this society became insane and was removed 
to a lunatic asylum. His insanity was admittedly a 
sickness entitling him to benefit under the rules, and the 
society made payments to the man's wife for nearly a 
year. The rule under which sick pay was granted was 
then amended so as to exclude from benefit any member 

id) 32 W. E. 432. 

[e) 20 T. L. R 490 ; 90 L. T. 840 ; 19 T. L. R. 426 ; 88 L. T. 686. 
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confined in a lunatic asylum. This amendment was in 
accordance with a rule of the society which gave power 
to alter the rules. Judgment was given for the defendants 
on the ground that the alteration of the rule was binding 
upon the plaintiff. Kennedy, J., said, " So long as he 
[the deceased] had the safeguard of the consent of a two- 
thirds majority to any alteration in the rules, the deceased 
agreed that alterations might be made." The question 
of jurisdiction was also considered (Burke^. v. Amal- 
gamated Society oj Dyers (/)). 

But unless the rules of the society sanction it, no such 
amendment of the rules will be permitted, not even if a 
majority of the members are consenting parties. This 
seems to follow from the decision in Harington -v.Sendall (g), 
in which it was held that where the rules of a club contain 
no express provision for the making of amendments or 
alterations therein, the majority of members assembled 
in general meeting have no inherent authority, against the 
wishes of the minority, to alter the rules forming the 
written contract by which the members are bound ; and 
a dissentient member, who has declined to pay an increased 
subscription imposed at a general meeting, and who has 
been consequently posted as in default, will be entitled 
to an injunction to restrain the committee of the club 
from excluding him from its privileges. Joyce, J., said, 
" It is contended that there must be an inherent power 
in general meetings, by a numerical majority of the 
members for the time being present, to alter the rules, 
either in any manner they may think fit, or, at all events, 
within certain limits that have not been precisely defined. 
For this proposition, however, nothing that can really be 
called an authority has been cited before me." 

Section 4 of the Act of 1871 not only prevents legal '^^''^°^^^^^ 
proceedings being taken by a member of a trade union tjve or ° * 
on an agreement to pay benefits, but applies equally to 

(f) [1906] 2 K. B. 583 ; 75 L. J. K. B. 533. 

(/) [1903] 1 Ch. 921 ; 72 L. J. Ch. 396 ; 88 L. T. 323 ; 51 W. R. 463. 
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assignee of prevent the personal representative of a deceased member 
member qj. ^nv assignee or nominee of a member taking such pro- 

eannot en- , . ° , , „ , i • i • i. 

force benefits, ceedmgs. Thus a member of a trade union h£!.vmg become 
a lunatic and an inmate of the Hull Borough Asylum, the 
governors and guardians of the asylum obtained a magis- 
trate's order against the trade union for the payment of 
a balance due to the member under the rules. On appeal 
this order was quashed. " It appears to me," said 
Mathew, J., " that the guardians are really seeking to 
enforce the agreement in the name of the pauper, and 
that if we allowed this to be done, the Act [Trade Union 
Act] would be entirely defeated, since it would be 
possible, in every case of an agreement with a trade 
union not enforceable by law, to make an assignment 
of the claim, and then it could be enforced " {Winder 
V. Governors, etc., of Kingston-upon-Hull Corporation for 
the Poor (i)). 
„ „ The question was raised in another form in the case 

Amalgamated of Bussell V. Amalgamated Society of Carpenters and 
Carmniers Joiners (j) (k). Enssell, who had been a member of the 
society for forty years, became insane, and was thereby 
entitled to sick benefit or, alternatively, to superannuation 
benefit. The society gave sick pay until he was removed 
to an infirmary, and subsequently to a lunatic asylum. 
Payment was then discontinued. On his death the widow 
brought an action for a declaration that she was entitled 
to receive all the moneys which had accrued to him 
from the time payments were discontinued until his death. 
The rules of the society as discussed in this case are set 
out on pp. 41 and 51, supra, a,ni on the construction of 
these rules, the Court of Appeal (fe) held that the society 
was, at common law, and apart from the Act of 1871, an 
illegal society, its main object being in restraint of trade, 

(i) 20 Q. B. D. 412 ; 58 L. T. 582 ; 52 J. P. 535. 
(?) 25 T. L. R. 520. 

(k) 79 L. J. K. B. 507 ; [1910] 1 K. B. 506 s 102 L. T. 119 ; 26 T. L. R. 
228 ; 54 S. J. 213. 
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and that therefore the action could not be maintained. In 
the King's Bench Division (j), some other questions were 
discussed in connection with this case. It was alleged on 
behalf of the plaintiff, that when payment was discon- 
tinued, the society commenced to retain all moneys pay- 
able to Eussell, by way of benefit, for the purpose of 
accumulating the same on behalf of and in trust for 
him. The answer of Phillimore, J., to that argument 
was that " the duty of the society, according to the rules, 
was to pay Eussell, and nothing but a receipt from him 
could exonerate them. If Eussell had agreed with the 
defendants that they should retain the moneys for him, 
there might be a new contract, which might have been 
enforced. But if there were no such arrangement, there 
was either no contract at all, or it was a nudum pactum." 

Then it was argued for the plaintiff that although 
section 4 of the Trade Union Act of 1871 prevented legal 
proceedings being taken by a member on an agreement 
to pay benefits, it did not prevent the legal representative 
of a deceased member taking proceedings. " That sec- 
tion," said Phillimore, J., " applied quite as much to a 
representative of a deceased member as to the member 
himself." 

Section 7 of the Provident Nominations and Small Section 4 of 
Intestacies Act, 1883, was also relied on by the plaintiff, ^et Mt^"'""" 
This section provides as follows : — If any member of a afEeoted by 
registered trade union, entitled from the funds thereof to dent'sTomina- 
a sum not exceeding one hundred pounds, dies intestate tions, etc., 
and without having made any nomination which remains ' 
unrevoked at his death, such sum shall be payable, without 
letters of administration, to the person who appears to a 
majority of the [trustees], upon such evidence as they 
may deem satisfactory, to be entitled by law to receive 
the same. The answer of Phillimore, J., to this was that 
the section applied only to a case where there was no 
administration, whereas in the present case the plaintiff 
was administratrix. Further, the Act was not intended 
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to give a right which the deceased memher had not got, 
but only to give the representative of the deceased person 
the right to the money without taking out letters of 
administration. 

Finally, it was suggested that the plaintiff was entitled 
to get back the payments which Eussell had made because 
the trade union had not performed their part of the con- 
tract, and that there was therefore a failure of considera- 
tion, " But," said Phillimoye, J., " if the mere non-per- 
formance of a contract could be treated as a failure of 
consideration, then there was no failure because there had 
been a part performance of the contract by the society ; 
and further, if that contention was sound, any member 
who paid subscriptions into a trade union could get his 
subscriptions back. The fact that since 1871 there had 
been no case to that effect showed that the contention 
was not sound." 
nor by s. 10 By Section 10 of the Trade Union Act, 1876 (as amended 
UnTon'Aot "^3^ Section 7 of the Provident Nominations and Small 
1876 Intestacies Act, 1883) (l), a member of a trade union may, 

in writing, nominate any person to receive on the death 
of such member any sum not exceeding £100 payable in 
respect of the nominator's death out of the funds of the 
union. This provision does not, however, empower a 
nominee to enforce his right to the moneys by an action. 
Thus in Crocker v. Knight (m) a member of a trade union 
died having made a will appointing the plaintiff his 
executrix, and nominating her to receive his funeral 
money from the society. The society disputed the claim, 
and the plaintiff brought an action against the secretary 
for payment. Held, that there was nothing in section 10 
of the Act of 1876, or in the Act at all, to show that it 
was intended to repeal the provisions of bection 4 of the 
Act of 1871. " The object of this section," said Lindley, 

(I) See Appendix F. 

(m) [1892] 1 K. B. 702 ; 61 L. J. Q. B. 466 ; 66 L. T. 596 ; 40 W. E. 
353; 56 J. P. 420. 
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L.J., " was not to depart from the policy of the earlier 
Act, but was entirely diffei;ent, to enable persons of sixteen 
years of age and upwards, without the necessity of making 
a will and incurring the expense of probate, to give away 
any small sums that may be due to them from the trade 
union." 

An implied undertaking by a trade union to pay the Trade union 
costs of proceedings instituted by the union to enforce utilatioirfn 
a member's right to compensation against his employers, member's 
is not an agreement to provide benefit within the meaning JJabie for ^ 
of section 4 of the Act of 1871, and the Court will there- "°sts. 
fore enforce such an undertaking (Lees v. Lancashire and cashire and 
Cheshire Miners' Federation (n)). The plaintiff in this case J^^'^^^ 
was a workman in the employment of a company which Federation. 
provided a scheme of compensation under section 3 of the 
Workmen's Compensation Act. This scheme was managed 
by the Andrew Knowles and Sons (Ltd.) Accident Society. 
The plaintiff, having been injured, received compensation ' 
for some weeks and then further payment was refused. 
The federation caused legal proceedings to be taken 
against the accident society, the plaintiff allowing his 
name to be used, and the federation impliedly under- 
taking to pay the costs of the proceedings. The action 
failed and the taxed costs were paid by the federation, 
but on an appeal, which also failed, the federation refused 
to pay the taxed costs of the accident society. The 
plaintiff now sued the federation, claiming a declaration 
that the federation was bound to indemnify him against 
liability for these costs, and an order that the federation 
should pay these costs to the accident society. It ap- 
peared that one object of the action was to obtain a 
decision on the powers of the accident society, for the 
general benefit of those members of the federation who 
were under the scheme. Kidley, J., gave judgment for 
the plaintiff and said that the undertaking was that the 
(ra) Times, June 20th, 1906. 
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federation . . . should be responsible for all the costs of 
the appeal. The case did not fall within section 4 of the 
Trade Union Act, 1871, the word " benefits " in that section 
having a more liinited reference to such benefits as sick 
pay, and strike pay, and not to a special undertaking 
such as this was. On this point see also Mackendrich v. 
National Union of Dock Labourers : Appendix T. 

A trade union may only assist a member in bringing 
an action, where the union and the member have a common 
interest in the matter under dispute, and if this rule is 
overstepped the trade union is guilty of the offence of 
maintenance. See the case of Greig v. National Amal- 
gamated Union of Shop Assistants, etc. (o), supra, p. 31, 
and infra, p. 106. 

A member of a trade union is not precluded from 
bringing an action in forma pauperis by reason of the fact 
that his trade union is assisting him in the litigation : 
see Gordon v. Pyper (p), where a workman who brought 
an action to recover damages in respect of injuries received 
during his employment, was allowed to prosecute an 
appeal m forma pauperis, notwithstanding the fact that 
he was supported in the litigation by a trade union. 

The Court will restrain a trade umon from paying out 
benefits to members otherwise than in accordance with 
the rules. This question was raised in Yorkshire Miners' 
Association v. Howden (g) (r), and in Watson v. Cann, 
In re Durham Miners' Association (s). These two cases 
are dealt with on pp. 28-31, supra. In the latter case 
some doubt was felt as to whether the forfeiture provided 
for by Eule 51 applied to all claims on the association, 
whether in respect of its trade purposes or of its bene- 
volent purposes. As Eule 51 was included with other 

(o) 22 T. L. R. 274. 

ip) 20 R. (House of Lords) 23. 

(2) [1903] 1 K. B. 308 ; 72 L. J. K. B. 176 ; 88 L. T. 134 ; 19 T. L. R. 

(r) [1905] A. C. 256 ; 74 L. J. K. B. 511 ; 92 L. T. 701 ; 21 T. L. R. 
431 ; 53 W. R. 667. , i x. ^ js,. 

(«) 17 T. L. R. 39. 
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rules under the heading " Cessation of Labour," Lord 
Justice Eomer thought that it must be inferred from 
the heading that the claims referred to in Kule 51 were 
confined to claims in respect of cessation of labour. 

Where a member of an unregistered trade union, suing 
for accident benefit, apphed to have the president and 
secretary of the trade union named as defendants to 
defend the action on behalf of and for the benefit of all 
the members, the Court granted the apphcation under 
Order 16, rule 9 {Wood v. McCarthy (<)). 

In Curie v. Lester (u) it was held that the trustees of 
a trade union might be sued under sections 8 and 9 of 
the Trade Union Act, 1871, by a servant of the union for 
salary due. 

As to the power of a branch to bind a trade union 
in contract, see Mackendrick v. National Union of Dock 
Labourers: Appendix T. 

(i) [1893] 1 Q. B. 775 ; 62 L. J. Q. B. 373 ; 9 T. L. R. 447 ; 69 L. T. 
431 ; 41 W. R. 523. 
(m) 9 T. L. R. 480. 



CHAPTER IV. ' 

LIABILITY OF TRADE UNIONS IN TOET. 

Trade union Thb case of the Taff Vale Railway Co. v. The Amalgamated 
i^tortl^Its^ Society oj Bailway Servants {a) is remarkable by reason 



of the decision therein arrived at that a registered trade 
T^\aleBy. union may, be sued in tort in its registered name. The 
Co.v.Atml- facfts briefly were as follows : — The servants of the Taff 
Society of Vale Eailway Company having struck work, the company 
MilvMy brought an action against the Amalgamated Society of 
Eailway Servants in its registered name, and agailist 
Messrs Bell and Holmes, the general- and oi^anising 
secretaries of the society, asking for an injunction to 
restrain the society, their servants, agents, and others 
acting by their authority, from watching or besetting the 
Great Western Eailway Station at Cardiff and other places 
for the purpose of persuading or otherwise preventing 
persons from working. The Amalgamated Society moved 
the Court to strike out the name of the society, but it 
was held that the society might be sued in its registered 
name. It would, however, seem that the hability of a 
trade union in tort has not been greatly changed by this 
decision. In the words of Lord Lindley, " If the trade 
union could not be sued in this case in its registered name, 
some of its members (namely, its executive committee) 
could be sued on behalf of themselves and the other 
members of the society. ... If the trustees in whom the 

(a) [1901] A. C. 426 ; 70 L. J. K. B. 905 ; 85 L. T. 147 ; 17 T. L. R. 
698 ; 50 W. R. 44 ; 65 J. P. 696. 
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property of the society is legally vested were added as 
parties, an order could be made in the same action for the 
payment by them out of the funds of the society of all 
damages and costs for which the plaintiffs might obtain 
judgment against the trade union. . . . This question is 
not a question of substance but of mere form." 

The point thus raised by Lord Lindley was, about the 
same time, discussed in Linaker v. Pilcher (b), where an 
action of libel had been brought against the trustees of 
the Amalgamated Society of Eailway Servants in respect 
of an alleged libel contained in the Railway Beview, of 
which the society were the printers and pubhshers. It 
was held that, inasmuch as the trustees were entitled to 
be indemnified out of the funds of the union in respect 
of a liabihty incurred by them as the registered pro- 
prietors of a paper carried on in the interests of the 
members of the trade union, they could be sued in their 
capacity as trustees so as to bind the funds of the union. 

Trade unions are, owing to the fact that they are so Trade Dis-, 
often engaged in the promotion of strikes, peculiarly P"^*®^ ^'^*' 
liable to the civil action of conspiracy (c), and it was to 
lessen this liabihty that section 1 of the Trade Disputes 
Act, 1906, was enacted. This section was said by Cozens- 
Hardy, M.E., in Conway v. Wade (d), to repeal the law of 
conspiracy where there is a trade dispute. It provides 
that " an act done in pursuance of an agreement or com- 
bination by two or more persons shall, if done in con- 
templation or furtherance of a trade dispute, not be 
actionable unless the act, if done without any such agree- 
ment or combination, would be actionable." 

Picketing, per se, is not, and, even before the passing Picketing, 
of the Trade Disputes Act, was not a legal wrong. Ward, ^J^' ^^ ^ 
Lock (& Co. V. Operative Printers' Assistants' Society (e) amounts to 



a nuisance. 



(6) 70 L. J. K. B. 396 ; 84 L. T. 421 ; 17 T. L. R. 256 ; 49 W. R. 413. 

(c) On the question whether a civil action will lie for conspiracy alone, 
See infra, p. 121 et seq. 

(d) [1908] 2 K. B. 844 ; 78 L. J. K. B. 14 ; 24 T. L. R. 874. 

(e) 22 T. L. R. 327 
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was decided before the Act came into force. The secretary 
of a trade union stationed pickets to watch the plaintiffs' 
printing works, for the purpose of inducing the plaintiffs' 
workmen to join the union, and then to determine their 
employment by proper notice, the object being to compel 
the plaintiffs to become employers of union men and to 
abstain from employing non-union men. There was no 
evidence that the pickets invited the men to break their 
contracts, and the picketing was carried out without 
causing by violence, obstruction, or otherwise, a common 
law nuisance. Held, that the plaintiffs had no cause of 
action. Fletcher Moulton, L.J., said, " No wrong would 
have been done to the plaintiffs in the present case if the 
defendants had succeeded in persuading every printer's 
assistant in the country to join the union, and they had 
rendered it impossible for the plaintiffs to get men to work 
for them on the terms they desired. . . . The right of the 
plaintiffs to try to persuade a man to accept, and the right 
of the defendants to try to persuade a man to refuse, 
appear to me to be rights of freedom of individual action 
equally lawful and equally deserving of the protection of 
the law, so long as the means employed are lawful and 
right. . . . With regard to picketing, it must be shown 
that the defendants, or one of them, were guilty of a 
wrongful act, i.e. that the picketing constituted an inter- 
ference with the plaintiffs' action, wrongful at common 
law, or, as I think it may accurately be phrased, were 
guilty of a common law nuisance." 
Picketing de- Section 2, sub-section (1), of the Trade Disputes Act, 
b^T'y^ltide ^^^^' ^^"1^^^^ ^^^ legahty of peaceful picketing in the 
Disputes Act. following terms: — "It -shall be lawful for one or more 
persons acting on their own behalf or on behalf of a trade 
union or of an individual employer or firm in contempla- 
tion or furtherance of a trade dispute, to attend at or 
near a house or place where a person resides or works 
or carries on business or happens to be, if they so attend 
merely for the purpose of peacefully obtaining or com- 
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municating information, or of peacefully persuading any 
person to work or abstain from working." 

It has been held in an Irish case, Larkin v. Belfast 
Harbour Commissioners (/), that section 2 of the Trade 
Disputes Act, 1906, in legalising "peaceful picketing," 
does not confer a right to enter upon private property 
against the wiU of the owner. A bye-law of the Belfast 
Harbour Commissioners prohibited persons from address- 
ing a crowd on any quay, etc., without permission in writing. 
Larkin, without such permission, addressed a crowd of 
workmen on a quay, the property of the commissioners, 
and advised the men to go back to work. On being 
prosecuted under the bye-law, it was argued in his defence 
that section 2, sub-section (1), of the Trade Disputes Act 
gave him a right to attend at or near a place where a 
person works, if he so attended for the purpose of peace- 
ably persuading any person to work. Lord O'Brien, L.O. J., 
said, " What does the word ' at ' in the second section of 
the Trade Disputes Act, 1906, mean? Does the word 
' at ' in that section include the word ' in ' ? . . . Do the 
words, ' to attend at or near a house or place where a 
person resides or works,' authorise a person of the specified 
class, that is to say, one or more persons acting on their 
own behalf, or on behalf of a trade union, or of an in- 
dividual employer or firm, in contemplation or furtherance 
of a trade dispute, to attend not only in the immediate 
proximity of a house or place where a person resides or 
works, but in — ^within — the house or place itself? . . . 
If this be so, the legislature has indeed conferred on the 
specified class a right which, I think, neither trade unions 
nor any one connected with them has ever before claimed 

a right to invade the privacy of a man's house, or the 

factory, or place of business where a man's work is 

carried on." 
In nursuance of strikes trade unions or their officials Procurement 

^ 1 J! i.1 of breach of 

have, in order to exert pressure on an employer, frequently 
(/) [1908] 2 Ir. R. 214. 

r.u. « 



V. 
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contract is induced persons under a contract with an employer 
"r^mUi, V *o break their contract. In Lumley v. Gye (g) it was 
decided that the other party to the contract who is injured 
by such a breach has a right of action against the person 
Who has procured the breach. A singer, W., had con- 
tracted with the lessee of a theatre,L.,to sing at his theatre 
and not elsewhere, without his consent, during a certain 
term. G. induced W. to break the contract, and to 
refuse to sing for L. It was held that an action was 
maintainable at common law, as the maliciously .procuring 
W. to break her contract was a wrongful act from which 
damage accrued to L. 

Bowen v. Hall (h) was a somewhat similar case. 
P., who possessed a secret for the manufacture of 
bricks, entered into a written contract with B. to find 
all the labour for the making of bricks and baths, and 
also undertook not to engage himself to any one else 
for a term of five years. H., a manufacturer, and F., his 
manager, induced P. to depart from his exclusive contract 
to manufacture bricks and baths for B. Held, that an 
action lies against a third person who maliciously induces 
another to break his contract of exclusive personal service 
with an employer, which thereby would naturally cause, 
and did in fact cause, an injury to such employer, although 
the relation of master and servant may not strictly exist 
between the employer and the employed. 

In Temperton v. Bussell (i) certain master builders and 
three trade unions had agreed to certain rules for the 
regulation of their trades. A fitm of builders refused to 
observe the rules, and the joint committee of the three 
trade unions sought to compel T. to cease to supply this 
firm with concrete, brick, anid other building materials. 
E., the representative of the three societies, approached B., 

(flr) 22 L. J. Q. B. 463 ;, 2 El. & Bl. 216 ; 1 W. R. 432 ; 17 Jur. 827. 

{h) 6 Q. B. D. 333 ; 60 L. J. Q. B. 305 ; 44 L. T. 75 : 29 W. R. 367 ; 
45 J. P. 373. 

(j) [1893] 1 Q. B. 715 ; 62 L. J. Q. B. 412 ; 69 L. T. 78 : 41 W. R. 
565 i 57 J. P. 676. 
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another builder, whom T. was supplying with building 
materials under a contract, and, by threatening to call 
out his workmen, induced B, to refuse to take any more 
goods from T. Held, that an action was maintainable for 
maliciously procuring the breaches of contract and also 
for maliciously conspiring together to injure T. by pre- 
venting persons from entering into contracts with him, * 
and that the right of action for maliciously procuring a 
breach of contract is not confined to contracts in the • 
nature of personal service. 

In Quinn v. Leatham (j) the members of a trade union Quinn v. 
sought to compel L., a butcher, to dismiss all non-union ^^"^"^• 
men in his employment. M., a meat salesman, had, for 
many years, bought large quantities of meat from L. 
The secretary of the trade union wrote to M. and told 
him that his men would be called out if he bought any 
more meat from L. In consequence M. ceased to deal 
with L. The dealings between L. and M., which had 
lasted for twenty years, were regulated by no formal 
contract, but L. sent each week, as a matter of course, a 
certain quantity of meat which M., as a matter of course, 
accepted. There would thus be a tacit contract which 
would beproperlyterminated by M. at any time, intimating 
to L. that he need not send any more meat. There was 
therefore, so far as L.'s relations with M. were concerned, 
no inducement to break a contract, but merely an induce- 
ment of M. not to deal with L., or perhaps to determine 
a continuing contract. 

One of L.'s servants was also persuaded to leave his 
employment. 

It was held that a combination of two or more, without i 
justification or excuse, to injure a man in his trade by 
inducing his customers or servants to break their con-! 
tracts with him, or not to deal with him or continue in his | 
employment, is, if it results in damage to him, actionable.] 

U) [1901] A. C. 495 ; 70 L. J. P. C. 76 ; 85 L. T. 289 ; 17 T. L. E. 
749 ; 50 W. E. 139 ; 65 J. P. 708. 
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Giblan v. National Amalgamated Labourers' Union of 
Great Britain and Ireland (k) is another case of this class. 
The treasurer of a branch of the society had withheld a 
sum of money belonging to the society, and, though a 
county court judgment had been obtained against him, 
failed to make a complete restitution. He was therefore 
' expelled from the society. Subsequently Williams, the 
general secretary (on two occasions), and Toomey, the 
secretary of the branch to which Giblan had belonged 
(on four occasions), procured the dismissal of Giblan from 
his employment by giving notice to the employers that 
the other men would be withdrawn unless Giblan was 
discharged. 

The jury, in answer to several questions put to them, 
found, inter alia ... (3) That the defendants called out 
the men, or threatened to call them out, in order to compel 
the plaintiff to pay the arrears of his defalcations. (4) That 
this was done by Williams, but not by Toomey, in order 
to punish the plaintiff for not paying such arrears. (5) That 
what the defendants Williams and Toomey, or either of 
them, did was not to warn the employers that the union 
men would leave in consequence of their being unwilling 
to work with the plaintiff. (6) That it was not done in 
consequence of the union men objecting to work with the 
plaintiff. 

Held, that two or more persons, such as ofScers of a 
trade union, are not justified in combining to prevent, 
and in fact preventing, a workman who is, or has been, 
a member of the union from obtaining any employment 
in his trade or calhng, to his injury, merely with the object 
of enforcing payment of a debt due from bim to the 
union. " Since the decision of the House of Lords in 
Quinn v. Leatham," said Eo^er, L.J., " I take it to be 
clear . . . that a combination of two or more, without 
justification, to injure a workman by inducing employers 

(*) [1903] 2 K. B. 600 ; 72 L. J. K. B. 907 ; 89 L. T. 386 ; 19 T. L. R. 
708. 
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not to employ him, or continue to employ him, is, if it 
results in damage to him, actionable. ... I fully reaUse What is a 
that considerable difficulty may often arise in particular j"' proo^Mg 
cases in ascertaining what is a justification -within the breach of 
meaning of my statement. As to this, I can only say that ^j^^^ ^ 
regard must be had to the circumstances of each case as National 
it arises, and' that it is not practically possible to give an j^^^^^ 
exhaustive definition of the word to cover all cases. . . . Vnim. 
This is not a case where the defendants, knowing of the 
plaintiff's defalcations, thought it their duty to warn 
employers as to the plaintiff's character, or where the 
plaintiff's fellow-workmen by reason of that character 
declined to work with him. And further . . . the intent 
on the part of the defendants to injure the plaintiff 
appears from the finding of the jury. The intent of the 
defendants was to prevent the plaintiff obtaining or re- 
taining employment, in order to compel him to pay a 
debt due from him, and from this the intent to injure the 
plaintiff appears to me to follow. ... In my judgment, 
if a person who, by virtue of his position or influence, 
has power to carry out his design, sets himself to prevent, 
and succeeds in preventing, a man from obtaining or 
holding employment in his calling, to his injury, by reason 
of threats to or special influence upon the man's employers 
or would-be employers, and the design is to carry out 
some spite against the man, or has for its object to compel 
him to pay a debt, or any similar object not directly 
connected with the acts against the man, then that person 
is liable to the man for the damage consequently suffered. 
The conduct of that person would be, in my opinion, such 
unjustifiable molestation of the man, such an improper 
and inexcusable interference with the man's ordinary rights 
of citizenship, as to make him liable in an action." 

Stirling, L.J., said, " The acts of the defendants were 
not excused ... by the fact that the plaintiff had been 
guilty of defalcations and owed a considerable sum to 
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the trade union. ... If the existence of the default or 
debt were admitted as a vahd excuse for depriving a 
defaulter or debtor of his employment, a punishmeot 
might be inflicted on him far greater than that which is 
allowed by the law." 
The Stop-day An important case belonging to this class of cases is 
the " Stop-day Case " — South Wales Miners' Federation 
V. Glamorgan Coal Co. (T). In order to counteract the 
action of middlemen and merchants in the coal trade 
whose operations tended to lower the price of coal, and 
hence the rate of miners' wages, the federation, by its 
executive council, ordered certain stop days on which the 
men were to cease from work without giving the notices 
required by the sliding-scale agreement then in force 
between the miners and their employers. In an action 
brought by the employers against the federation and 
others, it was held by the House of Lords that it is un- 
lawful, in the absence of legal justification, for persons to 
combine in procuring a breach of contract by others ; and 
the absence of malice or sinister or indirect motive and 
the desire, in discharge of a supposed duty, to benefit the 
persons induced to break their contracts, constitute no 
defence to an action for damages based on such pro- 
curement. The main argument in the case for the federa- 
tion was that though their conduct was prima facie an 
actionable wrong, it was justifiable under the circumstances. 
Dealing with this argument Lord Macnaghten said, " That 
there may be a justification for that which in itself is an 
actionable wrong I do not for a moment doubt. . . . But 
what is the alleged justification in the present case ? It 
was said that the council — the executive of the federation 
— had a duty cast upon them to protect the interests of 
the members of the union, and that they could not be 
made legally responsible for the consequences of their 
action, if they acted honestly in good faith, and without 

{I) 74 L. J. K. B 525 ; [1905] A. 0. 239 ; 92 L. T. 710 ; 21 T. L. R. 
441 ; 53 W. R. 593. 
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any sinister or indirect motive. . . . But the alleged duty 
was created by the members of the union themselves, who 
elected or appointed the officials of the union to guide and 
direct their action, and then it was contended that the 
body to whom the members of the union have thus 
committed their individual freedom of action are not 
responsible for what they do if they act according to their 
honest judgment in furtherance of what they consider to 
be the interest of their constituents. It seems to me that 
if that plea were admitted there would be an end of all 
responsibility." 

In Smithies v. National Association of Operative Plasterers An intended 
and Others (m), the particular facts in which would now be breach of one 
covered by section 3 of the Trade Disputes Act, 1906, a contract does 
trade union called out the workmen of the plaintiff because procurement 
he refused to dismiss a foreman who had, at one time, °^ breach of 

another. 

been a member of the umon, but had ceased to be so m g^nj^i^g y. 
consequence of his refusal to pay a fine. Two of the men National 
who came out in response to the call of the union were operative 
engaged to work for the plaintiff for a term of years, which Plasterers. 
had not expired. There was in existence an agreement 
between the Association of Operative Plasterers and an 
employers' association to the effect that in the event of 
any dispute, a strike should not be sanctioned by the 
Association of Operative Plasterers until an attempt 
should have been made to have the matter considered by 
a joint committee of employers and operatives with a 
view to an amicable settlement. In their defence the 
defendants alleged that the employers were intending to 
avoid a settlement of the dispute in accordance with this 
agreement, and that they therefore had caused the strike. 
Held, that the trade union, in procuring a continuing 
breach of contract by the workmen, had rendered them- 
selves liable in damages to the employer, and that a bond 
fide- belief on the part of the union that the employers 

{m) [1909] 1 K. B. 310 ; 78 L. J. K. B. 259 ; 100 L. T. 172 ; 25 T. L. R. 
205 ; and see infra, p. 110. 
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were intending to evade a settlement of the dispute in 
accordance with the agreement, or even an actual intention 
on the part of the employers to do so, did not constitute 
a cause or excuse which would justify the trade union in 
procuring the breach, by workmen, of contracts of service 
with the employers. " I have no doubt," said Buckley, 
L.J., " that it might be a justification ... if the imion 
had done no more than induce Forrester to break a con- 
tract which Smithies, having regard to the provisions of 
the National Agreement, never ought to have made with 
Forrester. But this is not the contention which is raised. 
The contention of the defendants here is : ' We were 
entitled to induce Forrester to break his contract with you, 
because you had broken your contract, as contained in 
the National Agreement, with us.' This is setting up 
that where there are two independent contracts, the 
breach of one by the one party, entitles the breach of the 
other by the other party. This contention cannot, in my 
opinion, be maintained." 
Bead v. Where A, by threats, induces B to break his contract 

sZtmsons. ^*^ C, it is no justification that the contract between 
B and C is a breach of a contract into which B has 
entered with A. Thus in Bead v. Friendly Society of 
Operative Stonemasons (n) a trade union had an agreement 
with an employer under which the latter was to observe 
a certaiu rule of the society relating to apprentices. The 
employer, in defiance of this agreement, received the 
plaintiff as an apprentice to the trade of stonemason. 
The officers of the society protested, and, on a threat by 
them to call out their members, the employer refused to 
continue to teach the plaintiff. The plaintiff now sued 
the society for wrongfully and maUciously inducing the 
employer to break the contract of apprenticeship, and 
for maliciously conspiring to procure the contract to be 
broken. Held, that he had a good cause of action. 

(») ri902] 2 K. B. 732 ; 71 L. J. K. B. 994 ; 87 L. T. 493 ; 19 T. L. R. 
20 : 57 W. R. 115 ; 66 J. P. 822. 
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Collins, M.K., said, " They conspired to enforce, by threats, 
the breach of an agreement, justifying their conduct on 
the ground that the employers were under an obhgation 
to the society not to make such agreement. . . . Where 
illegal means have been used to bring about a breach of 
contract to the detriment of a third party, ' just cause ' 
cannot come into the discussion at all." 

In Conway v. Wade (o) the facts were as follows : — 
Conway had made himself obnoxious to his fellow- workmen 
by reason of his refusal to pay a fine imposed by his trade 
union. Wade, a delegate of the union, spoke to the 
foreman of the works and told him he had better stop 
Conway, or there would be trouble with the men. Conway 
was accordingly discharged, and brought an action in the 
County Court against Wade. The jury found that Wade 
had uttered a threat to Conway's employers with the 
intention of preventing him from getting work ; that this 
was done to compel Conway to pay the fine, and to 
punish him for not paying it ; that this was not done 
only to warn Conway's employers that the union men 
would leave in consequence of their being unwiUing to 
work with Conway ; that it was not done in consequence 
of their being unwilling to work with him ; and that 
Wade did something more than act on behalf of the men 
employed by Conway's employers. 

Judgment was given in the County Court for Conway, 
and this judgment the House of Lords subsequently up- 
held. It should be mentioned, however, that the case 
came before the House of Lords on the question whether 
Wade's action had been done in contemplation or 
furtherance of a trade dispute. 

The facts of this case as found by the jury distinguish 
it from Allen v. Flood (see injra, p. 95), where a trade 
union delegate procured the dismissal of two men by 
informing the employers that if these men were not 

(o) [1909] A. C. 506 ; 78 L. J. K. B. 1025 ; 101 L. T. 248 ; 25 T. L. R. 
779 ; 53 S. J. 754. 
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discharged, the men whom he represented wouldleave work. 
It appeared, however, that Allen's commmiication to the 
employers was a warning and not a threat uttered with 
the design of bringing pressure to bear on the minds of 
the employers. But if Allen had induced the employers 
to act as they did by wilfully misrepresenting to them the 
men's intentions, he might have rendered himself liable (p). 
On this question of justification, see also Peto v. Afper- 
ley {q), Haile v. Lillmgstone (r), Trollope v. London Building 
Trades' Federation (s), and the judgment of Lord Loreburn 
in Conway v. Wade, infra, p. 102. 
Malice. The judgments and dicta in some of these cases contain 

expressions which suggest that in cases of this kind malice 
an4 an intention to do injury are the gist of the action. 
The correct view seems to be that to procure a breach of 
contract " maliciously " is to do so with the knowledge 
that a contract exists. Thus Crompton, J., in Lumley v. 
Gye {t), said, " It must now be considered clear law that 
a person who, wrongfully and maUciously, or, which is 
the same thing, with notice, interrupts the relation sub- 
sisting between master and servant, by procuring the 
servant to depart from the master's service . . . whereby 
the master is injured, commits a wrongfiil act, for which 
he is responsible at law." And in Temperton v. Biissell (m) 
A. L. Smith, L. J., said, " To maintain the cause of action 
sued on there must be evidence that the defendant, with 
knowledge of the existence of a contract, had induced 
one of the contracting parties to break his contract, to 
the injury of the other contracting party." In Allen v. 
Flood (v), the House of Lords has very definitely 
pronounced that an act, lawful in itself, is not converted by 

(p) See judgment of Lord Maonaghten in Allen v. Flood, 
{q) Law Times, October 10th, J891 ; infra, p. 159. 
(r) Ibid. ; infra, p. 160. 

(«) 12 T. L. R. 373 ; 72 L. T. 342 ; infra, p. 161. 
(t) 2 El. & Bl. 216 ; 22 L. J. Q. B. 463 ; 17 Jur. 827 ; 1 W. R. 432. 
(«) Supra, p. 82. 

{V) [1898] A. C. 1 ; 67 L. J. Q. B. 119 ; 77 L. T. 717 ; 14 T. L. R. 125 ; 
46 W. R. 258. 



LIABILITY OF TEADE UNIONS IN TOET. 91 

a malicious or bad motive into an unlawful act so as to 
make the doer of the Act hable in a civil action. But 
according to Lord Herschell this must not be regarded as 
applying to the case of conspiracy, which is anomalous. 
Lord Justice Eomer, in Giblan v. National Amalgamated 
Labourers' Union of Great Britain and Ireland (vv), certainly 
thought that an intention on the part of the defendants to 
injure the plaintiff would render their conduct unjustifiable. 

It was said in Temperton v. Bussell {w) that there is inducement 
no distinction between inducing persons to break contracts ^ P^^°^^.^°* 
already entered into, and inducing them not to enter into contracts, 
contracts not yet concluded. And in support of this 
view it may be pointed out that Lord Loreburn said in 
Conway v. Wade {x) that an interference with the trade, 
business, or employment of some other person, or with 
the right of some other person to dispose of his capital 
or labour as he wills, even if there is no threat, nor violence, 
nor breach of contract, is an actionable wrong, unless it is 
done in contemplation or furtherance of a trade dispute. 
But in Allen v. Flood (v) Lord Herschell refused to assent 
to the proposition. Eeferring to Temperton v. Bussell, he 
said, " It was said that there seemed to be no good reason 
why, if an action lay for maliciously inducing a breach 
of contract,, it should not equally lie for maliciously 
inducing a person not to enter into a contract. So far 
from thinking it a small step from the one decision to the 
other, I think there is a chasm between them. The 
reason for a distinction . . . appears to me to be this, 
that in the one case the act procured was the violation 
of a legal right, for which the person doing the act which 
injured the 3)laintiff could be sued as well as the person 
who procured it ; whilst in the other case no legal right 
was violated by the person who did the act from which 

(w) [1903] 2 K. B. 600 ; 72 L. J. K. B. 907 ; 89 L. T. 386 ; 19 T. L. R. 
708. 

{w) [1893] 1 Q. B. 715 ; 62 L. J. Q. B. 412 ; 69 L. T. 78 ; 9 T. L. R. 
298 ; 41 W. R. 565 ; 57 J. P. 676 ; 4 R. 376 ; supra, p. 82. 

(a:) [1909] A. C. 506 ; 78 L. J. K. B. 1025 ; 101 L. T. 248 ; 25 T. L. R. 
779 ; 53 S. J. 754. 
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the plaintiff suffered ; he would not be liable to be sued in 
respect of the act done, whilst the person who induced him 
to do the act would be liable to an action." See also judg- 
ment of Lord Loreburn in Conway v. Wade, imfra, p. 102. 

It seems to follow from Lord Herschell's reasoning that 
A violates no legal right of C by inducing B, by lawful 
means, to terminate in regular fashion a contract into 
which B has entered with C. Nor does this conclusion 
seem to be in conflict with Quinn v. Leatham (y) if we 
remember that Munce was induced to terminate his con- 
tract with Leatham by the threat that his men would be 
called out if he continued his dealings with Leatham. 
And it was suggested in Allen v. Flood (2) that if Allen 
had procured the dismissal of the two shipwrights by wil- 
fully misrepresenting to the employers the intention of 
the boilermakers, an actionable wrong would have been 
committed. In the Scottish case of Coyyper d Sons v. 
Macjarlane, it appears from Lord Gifford's judgment that 
in actions for procuring breaches of contract allegations 
of false statements and misrepresentation are no less 
relevant than allegations of personal violence. See 16 
Sc. L. E. at p. 384. 

Walters v. Green (a) was an action brought by several 
members of an association of master builders in Hull 
agajnst the officials of various trade unions. A strike in 
the building trade had led the association to import into 
Hull numbers of workmen to replace the strikers. The 
statement of claim alleged that the defendants had com- 
bined and conspired together to watch railway stations 
and other places where the imported workmen might 
happen to be, for the purpose of persuading those workmen 
not to work for any member of the association. Held, that 
these acts constituted a cause of action. Stirling, J., 
said, " The contracts which were made here with the 

(y) [1901] A. C. 495 ; 70 L. J. P. C. 76 ; 85 L. T. 289 ; 17 T. E. R. 749 ; 
50 W. R. 139 ; 65 J. P. 708. 

(z) 1898 A. C, fer Lord Macnaghten, at p. 149. 

(a) [1899] 2 Ch. 696 ; 68 L. J. Ch. 730 ; 81 L. T. 151 ; 15 T. L. R. 
532 ; 48 W. R. 23 ; 63 J. P. 742. 
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workmen were made on behalf of the masters' association, 
and the workmen were to work for such members of that 
body as should be specified by the association or some 
member thereof. They were iatercepted before they went to 
work or any member had been specified, ... I think that the 
intercepting of the men, so that a particular master lost the 
chance of employing those particular men who were iater- 
cepted, is a sufificient damage to enable the master to sue." 

In McElrea v. United Society of Drillers (b) a workman 
who had been expelled from the society was refused em- 
ployment by a foreman at the instance of the secretary 
of the society. It was alleged that the foreman was 
influenced by threats uttered by the secretary. The 
plaintiff's case however broke down by reason, inter alia, 
of his failure to prove coercion. The Master of the EoUs, 
speaking of the evidence given by the foreman, said, " He 
was the foreman in the yard where the plaintiff was 
employed, and it was clear that he was alive to the diffi- 
culties which arose when non-union workmen were intro- 
duced among union men. He said in his evidence that 
as the men in the yard were society men he was afraid 
friction might arise if non-society men were introduced. 
In my opinion, the plaintiff failed to prove coercion, and 
the evidence called by him negatived the influence which 
coercion was to effect." 

In Huttley v. Simmons (c) the defendant had induced 
a cab proprietor not to engage the plaintiff to drive a cab, 
nor to let him have a cab on hire to be driven by him. 
This was done in order to injure the plaintiff, and to 
procure some indirect advantage for the members of the 
trade union for whom the defendant was acting, but not 
to procure any advantage for the defendant himself. 
Darling, J., thought that no legal right of the plaintiff 
had been violated. 

Bulcock V. St. Anne's Master Builders' Federation {d) was 

(&) Tintes, February 17th, 1905. 

(c) [1898] 1 Q. B. 181 ; 67 L. J. Q. B. 213 ; 14 T. L. R. 150. 

(d) 19 T. L. R. 27. 
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an action brought by a workman against the federation 
for procuring his dismissal from employment. The work- 
man who had ceased to work for a member of the federa- 
tion in consequence of a strike obtained employment in 
another town. The federation asked the Lancashire and 
Cheshire Building Trades Society, to which it was affiliated, 
to intervene in order to procure the plaintiff's new em- 
ployer to dismiss him. The employer, who was a member 
of another similar federation, also affiliated to the Lanca- 
shire and Cheshire Trades Society, was pledged, under the 
rules of the federation, not to employ any workman who 
was on strike or locked out from the shop of another 
member, and in order to avoid any trouble with the other 
members of the federation he dismissed the plaintiff. 
Held, that there was no evidence of any actionable wrong 
done to the plaintiff by the defendants. The Lord Chief 
Justice said, " It would not be disputed that some com- 
bination between masters might be lawful that might get 
them into trouble and inconvenience if they did not obey 
the rul§s of their association. Thompson and Brierley 
dismissed the plaintiff, not in consequence of threats, 
though probably they had in their mind that to continue 
to employ him might get -them into trouble. They, 
within their legal rights, did not continue to employ the 
plaintiff. The judge had found that there was no evidence 
of any act done with an intention to injure the plaintiff, 
and that there was no evidence of anything except acts 
by the defendants to further their own purposes." 

In the course of a lock-out in the tailoring trade an 
association of master tailors circulated a " black list " 
containing the names of men looked out, and asking 
master tailors not to employ such men. In consequence 
of this list the plaintiff was refused work, and brought an 
action against the president of the Sheffield branch of 
the association. The Court held that the principle of the 
Mogul Steamship case applied, that there was no evidence 
that the defendants were actuated by any other motive 
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than self-interest, and that if that were so, and they were 
not desirous of injuring the plaintiff, that was not action- 
able {Jenkinson v. Nield (e)) ; see also Ward, Lock d Go. 
V. Operative Printers' Assistants' Society (/). 

Allen V. Flood (g) and the Mogul Steamship Company v. 
McGregor, Gow S Co. (h) are cases the facts in which bear 
a strong resemblance to those in Quinn v. Leafham (i) and 
Temperton v. Russell (j). 

In Allen v. Flood, Allen, an official of a trade union, Alkn v. 
induced an employer to dismiss two workmen by inform- ^^"o^- 
ing him that the men whom he represented vould leave 
work unless this were done. The men dismissed were 
shipwrights who had incurred the resentment of their 
fellows (who were boiler makers) by undertaking to do 
iron work on a previous job. The employers were under 
no obligation to continue to employ the two naen, and 
the case was thus one of procuring the termination rather 
than the breach of a contract. It was held that Allen's 
conduct was not actionable. 

In the Mogul Steamship Company's case (see supra, p. 55) The Mogul 
the plaintiff company desired to join the association of '"*^- 
steamship companies, but were refused entrance. They 
then sent two of their steamers to Hankow to secure 
homeward cargoes, but the agents of the association sent 
circulars to the shippers at Hankow reminding them that 
if they shipped by these two steamers they would be 
excluded from participating in the six-monthly return. 
Steamers belonging to the association were also despatched 
to Hankow to underbid the plaintiff's steamers, with the 
result that the latter could only secure freights at low 

(e) 8 T. L. R. 540. 

(/) 22 T. L. R. 327. 

to) [1898] A. 0.1 ; 67 L. J. Q. B. 119 ; 77 L. T. 717 ; 14 T. L. R. 125 
46 W. R. 258. 

(h) [1892] A. C. 25 ; 61 L. J. Q. B. 295 ; 66 L. T. 1 ; 8 T. L. R. 182 
40 W. R. 337 ; 56 J. P. 101. 

(i) [1901] A. 0. 495 ; 70 L. J. P. C. 76 ; 85 L. T. 289 ; 17 T. L. R.-749 
50 W. R. 139 ; 65 J. P. 708. 

. U) [1893] 1 Q. B. 715 ; 62 L. J, Q. B. 412 ; 69 L. T. 78 ; 9 T. L. R. 
298 ; 41 W. R. 565 ; 57 J. P. 676. 
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and unremunerative rates. Certain agents of members of 
the association were also dismissed because they had acted 
for the plaintiffs. Held, that no legal right of the plaintiffs 
had been violated by the defendants' conduct. Speaking 
of the dismissal of the agents Lord Watson said, " The 
withdrawal of agency at first appeared to me to be a matter 
attended with dif&culty, but on consideration I am satis- 
fied that it cannot be regarded as an illegal act. In the 
first place it was impossible that any honest man could 
impartially discharge his duty of finding freights to parties 
who occupied the hostile position of the appellants and 
respondents ; and in the second place the respondents 
gave the agents the option of continuing to act for one 
or other of them in circumstances which placed the 
appellant at no disadvantage." 
Allen V. Flood The facts which distinguish the two classes of cases are, 

andths Mogul t^at in Allen V. Flood and the Moqul case the acts of the 

caee distin- . , 

guished from defendants were acts of trade competition, done with the 

Leo^m and i^it^iition of benefiting themselve s by securing such advan- 
Temperion v. tages as Competitors in trade are constantly striving for. 
In the cases of Quinn and Temperton the acts complained 
of were done, not so much with the intention of benefiting 
the defendants as injuring the plaintiff s (a material element 
in cases where conspiracy is alleged, see supra, p. 91). 
Thus Lord Shand said in Quinn v. Leatham (fc), " As to 
the vital distinction bet ween Allen v. Flood and the present 
case, it may be stated in a single sentence. In Allen v . 
Flood t he p urpose of the defe ndan t was, by the acts com- 
plained of ,Jbojgrqmote his own trade interest, which, it 
was held, he was entitled to do, although li^rious to his 
competitors, whereas in the p resent case, while it is clear 
there was combination, the purpose of the defendants was 
to injure the plaintiff iiihis~trade as distinguished from 
the intention of legitimately advancing their own interests. 
. . . The ground of the judgment [in Allen v. Flood] of 

(k) [1901] A. C. 495 ; 70 L. J. P. C. 76 ; 85 L. T. 289 ;-17 T. L. R. 749 : 
50 W. R. 139 ; 65 J. P. 708. 
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the majority of the House, however, varied in expression 
by their lordships, was, as it appears to me, that Allen 
injyhait_he_s aid and di d was only exercising the right of 
himself and his fellow-workmen as competitors in the 
labour market — and the effect of injury thus caused to 
others from such competition which was legitimate, was 
not a legal wrong. . . . The defendants here have no such 
defence as legitimate trade competition. . . . They acted 
by conspiracy, not for any purpose of advancing their 
own interests as workmen, but for the sole purpose of 
injuring the plaintiff in his trade." Lord Lindley in the | 
same case said, " In this country it is now settled by the ! 
decision of this House in the case of the Mogul Steamship I 
Company, that no action for a conspiracy lies against i 
persons who act in concert to damage another, and do 
damage him, but who, at the same time, merely exercise ! 
their own rights and who infringe no rights of other/ 
people." 

The case of the Scottish Go-operative Wholesale Society, Scottish 
Ltd. V. Glasgow Fleshers' Trade Defence Association (l) society'v^^^ 
bears a close resemblance to ihat of the Mogul Steamship <^gow 
Go. y. McGregor, Gow d) Co. (m). An association of butchers 
in a particular locality intimated to the cattle salesmen 
in a particular market that they would not, in future, 
bid at the auction sales in that market unless the sales- 
men declined to receive bids made by the Co-operative 
Stores. In consequence the salesmen inserted a notice 
in their conditions of roup to the effect that they would 
not accept bids from any one representing the Co-operative 
Stores, and, in pursuance of such notice, refused such bids. 
The market in question was held on a public wharf, where 
any one was entitled to transact business or to act as 
salesman, but it was, for the time being, the only place in 
Scotland licensed for the landing of American and Canadian 

(I) 35 So. L. R. 645. 

(m) [1892] A. C. 25 ; 61 L. J. Q. B. 295 ; 66 L. T. 1 ; 8 T. L. R. 182 ; 
40 W. R. 337 ; 56 J. P. 101. 

T.U. H 
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cattle. The Co-operative Association brought an action 
against the salesmen and the butchers, against the 
former for an interdict prohibiting the insertion of the 
condition above referred to in their articles of roup, and 
against the latter for damages for the loss which they 
alleged they, the society, had sustained through the action 
of the butchers in inducing the salesmen not to sell to 
them. Held, that the action was irrelevant in respect 
(a) that the salesmen were entitled to insert the con- 
ditions of sale complained of ; and (b) that the butchers 
were not liable for damages for inducing the salesmen to 
do an act, lawful in itself, by means which they were 
entitled to adopt. " It would be absurd," said Lord 
Kincairney, " to shut one's eyes to the obvious fact that 
the ultimate aim of these defenders was, at least in part, 
and probably wholly, the furtherance of their own interests 
by disabling and putting an end to the competition of the 
Co-operative Society fleshers, firstly as bidders, and 
secondly as retailers. ... It cannot; I think, be doubted 
that if A informs B that he will not deal with him unless 
he ceases to deal with C, and C thereby loses the custom 
of B, C has no action against A, although he may in 
fact have suffered loss through his interference ; and if 
it should appear or be admitted that A made his request 
or demand for no other reason than because he disliked 
C and wished to injure him, that, according to the doctrine 
of Flood V. Allen, would make no difference. . . . The 
distinction between the action of one and that of several 
has no doubt been taken by various judges in England 
in different cases. But I confess I am not able to think 
that it matters here. It appears to me that the fleshers 
acted within their legal rights. It may be regrettable that 
they happened to have as much in their power. That is 
the accident of their position and of the peculiar character 
of the foreign cattle market. ... I think that this case 
is strictly analogous to the case of the Mogul, and is not 
a case of mere malicious purpose — a case which indeed 
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must occur seldom, if at all, in business transac- 
tions." 

The foregoing decisions relating to the procuring of Section 3, 
breaches of contract are now less important than they ^futes Act. 
once were, for section 3 of the Trade Disputes Act, 1906, 
enacts that : — " An act done by a person in contemplation 
or furtherance of a trade dispute shall not be actionable 
on the ground only that it induces some other person to 
break a contract of employment, or that it is an inter- 
ference with the trade, business, or employment of some 
other person, or with the right of some other person to 
dispose of his capital or his labour as he wills." It will 
be noticed that the only contracts referred to in the 
section are contracts of employment. 

The term " trade dispute " is thus defined in section 5, Definition of 
sub-section (3) of the Act :— " In this Act and in the Con- '^^^ ,. 
spiracy and Protection of Property Act, 1875, the ex- 
pression ' trade dispute ' means any dispute between 
employers and workmen, or between workmen and work- 
men, which is connected with the employment or non- 
employment or the terms of employment, or with the 
conditions of labour, of any person, and the expression 
' workmen ' means all persons employed in trade or 
industry, whether or not in the employment of the em- 
ployer with whom a trade dispute arises ; and, in section 
three of the last-mentioned Act, the words ' between 
employers and workmen ' shall be repealed." 

Whether a trade dispute is in existence or contemplation Trade dispute 
is a question of fact. "A mere personal quarrel, or j^ot!^^ '°° ° 
grumbling, or an agitation will not suffice. It must be 
something fairly definite and of real substance," per Lord 
Loreburn in Conway v. Wade {n). The facts in this case 
are given on p. 89, supra. In view of the findings of the 
jury that Wade's threat to the employers of Conway was 

(to) 25 T. L. R. 779 ; 78 L. J. K. B. 1025 ; [1909] A. C. 506 ; 101 L. T. 
248 : 53 S. J. 754. 
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made in order to compel Conway to pay the arrear of the 
fine, and to punish him for not paying it, the Master 
of the EoUs, in the Court of Appeal, thought that there 
was an existing trade dispute in furtherance of which the 
threats were uttered, namely, a dispute between some 
members of the union and the plaintiff arising out of the 
non-payment of the fine. He further thought that there 
was ground for holding that the threat was in contempla- 
tion of another trade dispute, namely, a dispute between 
the employers and the union men if the plaintiff continued 
to work (o). The House of Lords, however, upheld 
the finding of the jury that there was no trade 
dispute. 

In Quinn v. Leatham (p) it was stated that the 
words " trade dispute between employers and workmen " 
in section 3 of the Conspiracy and Protection of Property 
Act, 1875, do not include a dispute on trade union matters 
between workmen who are members of a trade union, 
and an employer of non-union workmen who refuses to 
employ members of a trade union. But the wording of 
the above definition in the Trade Disputes Act seems to 
cover such a dispute. 

The Master of the Eolls, giving judgment in the case 
of Conway v. Wade (o) ia the Court of Appeal, expressed 
the opinion that a " trade dispute " cannot be limited 
to a dispute between a body of men on one side and a 
body of men on the other side, but includes a dispute 
between an individual on one side and a body of men 
on the other. It does not, however, include a dispute 
between employers and employers, although it expressly 
includes a dispute between workmen and workmen. 

In the same case the phrase " in contemplation or 
furtherance of a trade dispute " was examined with con- 
siderable care. The jury in the County Court had, in 

(o) [1908] 2 K. B. 844 ; 24 T. L. R. 874 ; 78 L. J. K. B 14. 
(p) [1901] A. C. 495 ; 70 L. J. P. C. 76 ; 85 L. T. 289 ; 17 T. L. R. 749 : 
50 W. R. 139 ; 65 J. P. 708. 
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addition to their other findings (see p. 89, supra), found 
that there was no trade dispute either existing or contem- 
plated by the men. The Master of the EoUs, in the Court 
of Appeal (o), thought that even if there is no existing 
trade dispute, the act may be justified whether it prevents 
the contemplated trade dispute from arising or stimulates 
it. And, though the House of Lords on the findings of 
the jury reversed the decision of the Court of Appeal, 
there is nothing in the opinions expressed by the learned 
Lords on that occasion which is directly contrary to the 
opinion of the Master of the Rolls on this point. Re- 
ferring to the words " in contemplation or furtherance 
of a trade dispute," Lord Loreburn said, " I think they 
mean that either a dispute is imminent and the act is 
done in expectation and with a view to it, or that the 
dispute is already existing and the act is done in support 
of one side to it. In either case the act must be genuinely 
done as described, and the dispute must be a real thing; 
imminent or existing. The words, however, cannot fairly 
be confined to an act done by a party to the dispute. . . . 
A dispute may have arisen, for example, in a single 
colliery of which the subject is so important to the whole 
industry that either employers or workmen may think a 
general lock-out or a general strike is necessary to gain 
their point. Pew are parties to it, but all are interested 
in the dispute. If, however, some meddler sought to use 
the trade dispute as a cloak beneath which to interfere 
with impunity in other people's business or work, a jury 
would be entirely justified in saying that what he did 
was done in contemplation or furtherance, not of a trade 
dispute, but of his own designs, sectarian, political, or 
purely mischievous as the case might be." 

The Master of the Rolls, in the Court of Appeal, had 
said that if the trade dispute has arisen, the act must 
be in furtherance of it, and if the act is done by a 
peacemaker with a view to terminating the dispute, it is 
not protected. Dealing with this argument, Lord Loreburn 
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said (g), " In regard to a peacemaker, who, in the opinion 

of the Court of Appeal, is not protected under this section, 

he requires no protection. A peacemaker is not, under 

the laws of this country, and never has been, liable in 

an action." 

Thelawrelat- The liability at common law and under the Trade 

ferenoe^th Disputes Act, 1906, respectively, for inducing some one 

contracts, etc. not to employ or not to serve another is thus conveniently 

summarised by Lord Loreburn in his judgment in Conway 

(o) Before the V. Wade {q), " The law [before 1906] stood as follows : — 

Trade Dis- jf the inducement was accompanied by violence or threats 
putesAct. , , , . , ^ . •'. , . , 

(always remembenng that a warnmg is one thing and a 

threat is another) there was a good ground of action. I 
next suppose there was no violence and no threat, and yet 
the inducement involved a breach of contract ; then, also, 
it was established after a long controversy commencing 
with Lumley v. Gye . . . that an action could be main- 
tained unless . . . some sufi&cient justification could be 
made good. But suppose one person simply induced some 
one not to employ another or not to serve another, without 
violence or threat or breach of contract, would an action 
lie ? ... I believe there has not been either a conclusive 
or an exhaustive answer to that question. The further 
difficulty arises, what is a sufficient justification ? Is it 
supplied by self-interest, or by trade competition, or by 
what other condition or motive ? No answer in general 
terms has ever been given, and perhaps no answer can be 
given. A parallel difficulty arises where the inducement 
is by two or more persons acting together. . . . Certainly 
some dicta in recent cases gave rise to an apprehension 
that it might be held unlawful for men to induce others 
to join them in a strike, especially in what is termed a 
secondary strike ; for the essence of a strike consists of 
inducing others not to serve particular employers, or, as 
the case may be, any employers in a particular trade. . . . 

(S) 25 T. L. B. 779 ; 78 L. J. K. B. 1025 ; [1909] A. C. 506 ; 101 L. T. 
248 5 53 S. J. 754. 
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That, stated generally, was the state of the law preceding 

the Trade Disputes Act, 1906. . . . Let me say how this (b) After the 

[section 3 of the Trade Disputes Act, 1906] alters thej^tet^t.' 

existing law. ... If there be threats or violence, this 

section gives no protection in any case ; for then there is 

some other ground of action beside the ground that it 

induces some other person to break a contract and so 

forth. So far there is no change. If the inducement be 

to break a contract without threat or violence, then this 

is no longer actionable, provided always that it was done 

in contemplation or furtherance of a trade dispute. . . . 

In this respect there is a change. If there be no threat or 

violence and no breach of contract, and yet there is an 

interference with the trade, business, or employment of 

some other person, or with the right of some other person 

to dispose of his capital or labour as he wills, there again 

is perhaps a change. It is not to be actionable provided 

that it was done in contemplation or furtherance of a 

trade dispute. So there is no longer any question in such 

case whether there was sufficient justification or not." 

Section 4, sub-section (1), of the Trade Disputes Act, Section i, 
1906, prohibits in general terms all actions of tort against '^^g^^' 
trade unions : " An action against a trade union, whether 
of workmen or masters, or against any members or 
officials thereof on behalf of themselves and all other 
members of the trade union in respect of any tortious 
act alleged to have been committed by or on behalf of 
the trade union, shall not be entertained by any court." 

Sub-section (2) is less sweeping in its phraseology : 
" Nothing in this section shall affect the liability of the 
trustees of a trade union to be sued in the events pro- 
vided for by the Trades Union Act, 1871, section nine, 
except in respect of any tortious act committed by or on 
behalf of the union in contemplation or furtherance of a 
trade dispute." . 

It will be noticed that in sub-section (2) the phrase 
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" tortious act " is qualified by the words " committed in 
contemplation or furtherance of a trade dispute," whilst 
in the first sub-section it is used without such qualifica- 
tion. The extent of the immunity thus given to trade 
unions is therefore a matter of some doubt. In Oshorne 
V. Amalgamated Society of Railway Servants (r), Fletcher 
Moulton, L.J., in the Court of Appeal said, " Section 4, 
sub-section (1) of the Trade Disputes Act, 1906 . . . frees 
trade unions from liability in all actions of tort," and 
implies that libel is one of the wrongs from the conse- 
quences of which they are protected by the sub-section. 
In Bussy v. Amalgamated Society of Bailway Servants and 
Bell (s), an action for malicious prosecution, it was held 
that the section is general in its application, and is not 
limited to a tortious act arising out of a trade dispute. 
Immunity ^^ ^^6 other hand, Richards v. Bartram (<) decided that 

probably only an action of libel was maintainable against a trade union, 
oases of trade and that section 4 of the Trade Disputes Act, 1906, had 
disputes. QQ application, there being no trade dispute either in 
BaHmm. ^' ©xistence or in contemplation at the time of publication 
of the alleged libel. Darling, J., said that it had been 
submitted to him that where trade unions were concerned 
it was possible for the unions to commit wrongs against 
individuals without any corresponding remedy on the 
part of the person wronged. That meant that unions 
could be guilty of slander, Hbel, assault, battery, false 
imprisonment and malicious prosecution, and that the 
person aggrieved had no remedy against the union. . . . 
He (the learned judge) held that trade unions were amen- 
able if they did such things, unless those things were done 
in contemplation or furtherance of a trade dispute. 
/ Members and The immunity given by sub-section (1) of section 4 of 
officials of tiig Trades Disputes Act, 1906, does not extend to the 

trade unions ■, rn • ^ 

liable person- members and ofBcials of trade umons personally. These 

ally unless 

protected by (^) 26 T. L. R. 107 ; 78 L. J. Ch. 204 ; [1909] 1 Ch. 163 ; 99 L. T. 945. 
section 3. (^) 24 T. L. R. 437. 

(«) 25 T. L. R. 181. 
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appear to be still liable for all torts committed by them, 

other than those in respect of which section 3 gives an 

immunity. In Biissy v. Amalgamated Society of Bailway sussy v. 

Servants and Bell, the facts were as follows : — Bussy, ^rnalgarmted 

J ,■ Society of 

an advertisement contractor, brought out a souvenir of Railway j 

a congress of the Eailway Women's Guild, and obtained *«"'»™'«- 
money from advertisers on the alleged false pretence that 
the souvenir was the of&cial production of the Amal- 
gamated Society of Eailway Servants. The Society 
prosecuted him at the Middlesex Sessions, but the case 
was stopped, and the plaintiff acquitted. He thereupon 
brought an action for malicious prosecution against the 
society and its secretary, Mr. Bell. Held, that an action 
will lie against a member or official of a trade union for 
a tort committed by him when acting on behalf of himself 
and all other members of the union, section 4 only pre- 
venting him from being so sued as to render the trade 
union, as such, and its funds liable for the tortious act. 
Darling, J., said, " Mr. Bell, by his defence, claims that 
he, being an official of a trade union, is personally entitled 
to the same immunity as is now to be enjoyed by his 
employers. I cannot think that this is the meaning of 
the statute. . . . The officials or members of the trade 
union are not liable to be sued ' on behalf of themselves 
and all other members of the trade union,' in the sense 
that they cannot be sued so as to make the trade union, 
as such, and the funds of it, liable for their acts. The 
words of the section are not explicit ; but unless they 
are to be understood as I think, it would follow that not 
only a trade union, but all its officials, in numbers un- 
limited, might, without liability to make reparation in 
damages, be guilty of any and every wrong known to 
the law, such as slander, libel, assault, wounding, false 
imprisonment, and even the wrong here complained of. 
... I am not convinced that Parliament can have meant 
that no one committing any of these wrongs should be 
Hable to make reparation if he were privileged to occupy 
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Shop 
Assistants. 



a post as of&cial of a trade union and could satisfy a jury 
that he acted on their behalf alone. The immunity 
claimed for Mr. Bell appears inadmissible, since it would 
involve that, were all the members of a trade union also 
officials of it, there would be absolute irresponsibility for 
them all and singular, and such cases might well occur, 
for a union of masters might many times consist of very 
few members, and all of these might be officials." See 
also Linaher v. Pilcher, infra, p. 169. 
Maintenance. The case of Greig V. National Amalgamated Union 0/ 
Shop Assistants, Warehousemen, and Clerks (u) illustrates 
the necessity for caution on the part of trade unions 
who embark on litigation on a member's behalf. The 
rules of the society provided that in cases of disputes 
arising between members and their employers, or unlawful 
treatment of members by their employers, the executive 
committee were, if they considered the merits of the case 
justified such a course, to provide legal aid for members. 
A member of the union was dismissed by his employers 
without the necessary notice. The general secretary of 
the union wrote to the employer, who stated that the 
man was dismissed for dishonesty. The union took pro- 
ceedings for recovering a week's wages in lieu of notice, 
and the employer paid. The executive committee then 
obtained the member's consent to bring an action for 
libel against the employer in respect of the letter. The 
action was brought by the union and dismissed with costs. 
The employer then brought an action against the trade 
union to recover his taxed costs of the action, alleging 
that the defendants had instigated the member to com- 
mence and prosecute an action, and had maintained the 
action by undertaking to pay and paying the whole of 
the costs of the solicitors who had acted for the member 
in the action. 

Held, that the union had instigated the plaintiff to 
bring the action, for which there was no reasonable or 
{u) 22 T. L. R. 274. 
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probable cause, that the union had wrongfully maintained 
the plaintiff in the action having no common interest, 
and that therefore they were liable. Lord Alverstone 
said, " The limits within which a trade union might 
legitimately give legal aid to its members in protection 
of their interests on the ground of common interest 
could not be stretched to cover a case of alleged 
libel." 

Section 9 of the Trade Union Act, 1871, is referred to Section 9 of 
in sub-section (2) of section 4 of the Trade Disputes ^^'l^^g^f°° 
Act. The former section is discussed in Chapter VI., affected by 
infra. The effect of it is, briefly, to enable trustees or ^g) of ii^e^' 
officials of trade unions to bring or defend actions and Disputes Act. 
other proceedings concerning trade union property. Their 
liabihty thus to be sued is expressly preserved by the Trade 
Disputes Act. The exception contained in sub-section (2) 
of section 4 of the latter Act was probably designed to 
prevent the possibility of a trade union being harassed 
or made liable, by means of an action brought colourably 
under section 9 of the Act of 1871, in respect of a tort 
committed in contemplation or furtherance of a trade 
dispute. 

Within the limits prescribed by the Trade Disputes Liability of 
Act, 1906, trade unions are liable for the torts of their fo^^t^e tote ^ 
aeents iust as individuals and corporations are. The of their 
foundation of this liabihty has been said to be the capacity 
of the trade union to own property and act by agents. 
" It is competent to the legislature," said Farwell, J., " to 
give to an association of individuals which is neither a 
corporation, nor a partnership, nor an individual, a 
capacity for owning property and acting by agents ; and 
such capacity, in the absence of express enactment to 
the contrary, involves the necessary correlative of liability, 
to the extent of such property, for the acts and defaults 
of such agents " {Taff Vale Bailway Co. v. Amalgamated 
Society oj Bailway Servants («)). 

(v) [1901] A. 0. at p. 429. 
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Onus of Proof. The case of Airey v. Weighilliw) was decided by the 
Court of Appeal on the question of the responsibility of 
a trade union for the acts of certain of its officials who 
had procured the dismissal of an obnoxious workman by 
ordering the members of the union to send in their notices. 
The Court held that the onus of proving that the union 
was responsible for the acts of its officers lay on the 
plaintiff. In the Court below the secretary of the lodge 
gave evidence that the matter was discussed at a meeting 
of the lodge, and that the lodge came to the conclusion 
that they should not advise the men to strike. The jury 
were asked the question : — Did the officers act in pursu- 
ance of orders from the lodge or with the approval of the 
lodge ? The answer was " Yes, with the approval of the 
lodge, in view of the fact that from fifteen to seventeen 
members, in addition to the president, out of forty present 
at the lodge meeting, acted in direct opposition to the 
alleged unanimous vote of the lodge." 

The Master of the EoUs said that the conclusion of the 
jury seemed to be based on the assumption that the 
evidence of Elliot [the secretary] was false, and that it was 
not true that the meeting had passed any resolution advising 
the men not to strike. But that was not enough ; in order to 
support the conclusion it was necessary for the jury to have 
found that there was a resolution of the lodge authorising the 
strike. And the fact that they disbelieved in the existence 
of a particular resolution was no ground for affirming the 
existence of some other resolution. In his opinion, it was 
quite compatible with the existence of the resolution 
spoken to by Elliot that the men should have taken the 
course which they in fact adopted. It might well be that 
they thought it would be better, if possible, to obtain 
the sanction of the lodge before they sent in their notices, 
but that when they failed to get that sanction they pro- 
ceeded to act on their own account to bring about the 
discharge of the plaintiff. He therefore thought there was 
(w) The Times, Feb. 11th, 1905. 
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no evidence to justify the finding of the jury on that 
question. Eeliance was laid on the decision of the Court 
of Appeal in Giblan v. National Amalgamated Labourers' 
Union of Great Britain and Ireland (a;), but to his mind the 
reasoning of that case was conclusive against the plaintiff's 
contention. That was a clear case of agency. Here there 
was no trace of assent on the part of the union to what 
was done. 

The responsibility of an association, consisting of Denaby and 
numerous branches, for the acts of branch officials was cMieriea v.'" 
considered in the cases of Denaby and Cadeby Main Col- Yorkshire 
lieries v. Yorkshire Miners' Association (y) and Smithies Association. 
V. National Association of Operative Plasterers {z). In the Smithies v. 
former case the delegates of two branches of the Yorkshire 2?^'?'*''® 

° Plasterers. 

Miners' Association urged the branch members to strike, 
and a resolution for a strike having been passed by the 
branches, the men left work without giving proper notice 
to their employers. The strike, as thus commenced, was 
not in accordance with the rules of the association, but 
the association subsequently granted strike pay to the 
men. In an action brought by the employers against the 
association to recover damages for wrongfully procuring 
the men to break their contracts of service, the House of 
Lords held that the association was not responsible for 
the action of delegates or of branch officials or committees 
in procuring a strike under circumstances not authorised 
by the rules of the association ; also that the association 
had not incurred any liability by giving strike pay after 
the strike commenced. Lord Loreburn, after reading 
certain rules of the association regulating the procedure 
in cases of strikes, said, " Can it be said in face of these 
rules that the association is liable in damages for the 

(x) [1903] 2 K. B. 600 ; 72 L. J. K. B. 907 ; 89 L. T. 386 ; 19 T. L. R. 
708. 

(y) [1906] A. C. 384 ; 75 L. J. K. B. 961 ; 95 L. T. 561 ; 22 T. L. R. 

543. 

(z) [1909] 1 K. B. 310 ; 78 L. J. K. B. 259 ; 100 L. T. 172 ; 25 T. L. R. 

205 ; sivpra, p. 87. 
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action of delegates, or of branch officials, or committees 
in procuring a strike (whether accompanied or not by a 
breach of contract), without a ballot, without the sanction 
of the council, and without a registered vote of the entire 
association ? In my opinioil the association is not so liable. 
Delegates are The delegates are agents of the branches to represent 
not the agents ^{^g in the council. When acting in the council they 

or the union ° . •' 

in their are agents of the entire association, to do the busmess 

distncts. ^£ ^j^g council. They are not the agents of the association 
to represent it or act for it in their localities, either as 
to strikes or other matters." 

But this decision of the House of Lords in no way 
exonerates the central body from responsibility for the 
acts of branch officials, if the central body in fact orders 
or authorises the branch officials to do the acts com- 
plained of. See judgment of Vaughan Williams, L.J., in 
Smithies v. National Association of Operative Plasterers (z). 
It was maintained on the plaintiffs' behalf in the Denaby 
and Cadeby Main Colliery case that the association had 
committed a wrongful act in granting strike pay against 
the rules. Speaking of this charge, Lord Loreburn said, 
" The wrong committed by the central council of the asso- 
ciation was against its own members in dissipating their 
funds, not against the employers, who had no interest in 
the funds. ... It is a novel argument that they should 
acquire a right of action from the fact that the money 
so paid was derived by breach of trust from the funds 
of the association whom they sue. It is an attempt by 
persons who are no parties to a trust, to sue for breach 
of it those who are parties." 

Certain of the facts in Smithies' case {z) have been given 
on p. 87, swpra ; those material to the question of the 
principal's Uability for the acts of an agent, as found by 
the Lord Chief Justice, were as follows : — The Birmingham 
branch of the association, with knowledge that it was 
thereby inducing and procuring a breach of contract, 
called upon two workmen to leave the plaintiff's service. 
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The central association, without knowledge that the men 
were under special contract with the plaintiff, had commu- 
nicated to the branch officials its approval of the intention 
of the branch to call out the men. Subsequently, the 
central association, having learnt that the two men were 
under a contract, ratified the action of the branch by 
paying strike pay to these men. 

The Court of Appeal was unanimous in its judgment for 
the plaintiff, on the ground that the association, after 
knowledge of the existence of a contract, maintained the 
strike by paying strike pay and so procured the men to 
commit continuing breaches of the contract which bound 
them to the plaintiff. 

Besides considering the relations of agent and principal Knowledge of 
as between a trade union branch and the central associa- 1 ''P™'! ™^y 

be imputed to 

tion, the Court discussed the question of imputing to a the union, 
central association the knowledge of the branch. 

Vaughan WiUiams, L.J., said, " I think that there is 
nothing in the rules of the National Association of Opera- 
tive Plasterers or their constitution to prevent the reason- 
ing of Lord Loreburn in the case of Dendby and Cadeby 
Main Collieries, Ltd. v. Yorkshire Miners' Association 
applying to the present case. The House of Lords in 
that case held that the branch officials were not, as such, 
officers or agents of the central body, but in my judgment 
the decision in the House of Lords in no way exonerates 
the central body from responsibility, if a central body 
in fact orders or authorises the branch officials wrongfully 
to withdraw men from their employment. ... I should 
like, however, before finishing my judgment, to say a few 
words as to the knowledge of the defendant association 
on January 17, the day on which the men were called 
out, for I have had some doubt as to whether, for this 
purpose, the knowledge of the branch was the knowledge 
of the defendant association. No doubt the knowledge 
of an agent — when such knowledge is the knowledge of 
something material to the particular transaction and 
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something which it is the agent's duty to communicate to 
his principal — the principal will be affected by ; and, if it is 
the agent's duty to make the communication, his principal 
is affected with notice, whether the communication was 
in fact made or not. But I have to consider in the 
present case whether the fact that the branch was asking 
the union to sanction the strike either makes the union 
and branch stand in the relation of principal and agent, 
of in such relation that the duty to communicate would 
justify the imputation of the knowledge of the branch as 
the knowledge of the defendant association. I have grave 
doubts as to this. It is quite clear that the relation is 
not that of principal and agent. The case seems to be 
that -two bodies having a common object, the one engages 
with the other that it will not take a course which vdU in 
all probability throw an obligation to make money pay- 
ments for maintenance on the other body without the 
sanction of that body. It is, of course, plain that the 
body asking for the sanction is bound to make full dis- 
closures of all material facts, especially in a case in which 
the course for which sanction is asksd is a course which, 
if taken without suf&cient cause, may damage third 
persons, and possibly throw liabilities on both the body 
asking the sanction and the body giving its sanction. 
But the general position that where a person asks sanction 
and it is given, the person giving it must have imputed 
to him all the knowledge of the petitioner, seems too 
wide." 

Buckley, L.J., held a somewhat different opinion. " It 
is necessary," he said, " next to determine what were the 
relative positions of the union and the branch. Eule 1 
provides that the association shall consist of districts, and 
each district may consist of branches. The branch is not 
the association domiciled for local purposes in a locality, 
but is what I may call (borrowing an expression from 
another branch of the law) a subordinate integer, and 
exists as a member of the association. The branch, under 
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the rules, is, in certain respects, unable to act without the 
sanction of the association, and is the body from whom 
the association is entitled to receive information to guide 
the association in determining whether to give or refuse 
sanction. Then it is provided by the rules — Eule 26 (1) 
that no district shall cause its members to cease work 
without the sanction of the executive ; and Eule 26 (4) 
contains a power in the executive council to close a strike. 
Eule 27 (2) provides that no branch or district shall cause 
its members to cease work without first obtaining the 
sanction of the executive council as per Eule 26 (1). The 
effect of the rules is, I think, that the branch stood towards 
the union in such a position as that the branch was a 
member of the union which owed to the union the duty 
of coromunicating to them all material facts within their 
knowledge relevant to the question whether the union 
should or should not sanction a strike. If the branch, 
with the sanction of the union, declared a strike, such 
knowledge as the branch at that time had of facts material 
to the strike is, I think, for the purposes of liability, to 
be attributed to the union." 

The view of Kennedy, L.J., on the question of impu- 
tation of knowledge is in direct opposition to that of 
Buckley, L.J. Thus his lordship said, " Having regard 
to the decision of the House of Lords in the Denaby case, 
. . . and to the rules of this association, I cannot hold 
that the relations of the association to the branch were 
such as to make the acts of the branch, however illegal, 
the acts of the association, or such as to justify, as an 
inference of law, that what the branch knew, the defendant 
association knew also." 

The secretary of the branch had, in a letter to the 
union, stated that it was the intention of the branch to 
strike, and two days later the branch received a letter 
from the union containing this passage : " Concerning 
the matter of objectionables, I have to inform you 
that the whole of your committee's actions have 

T.u. I 
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been endorsed, including final resolutions to with- 
draw. . . ." 

Speaking of this letter, Lord Justice Kennedy said, " The 
authorisation of a strike — that is what the ' withdrawal 
of workmen ' means in the letter . . . — does not, in my 
view, necessarily imply the authorisation of an illegal 
cessation of work. If the matter had, so far as the action 
of the association was concerned, stopped there, the 
association could not, in my opinion, properly have been 
held liable for the act of the branch in persuading Forrester 
and Ecclesby to break their contracts with the plaintiff." 

Another feature of a very complicated case still remains 
to be noticed. There was in existence a board of con- 
ciliation consisting of six employers and six workmen. 
The six workmen thus constituting the workmen's con- 
ciliation committee were, in effect, a committee of the 
branch. As members of the conciliation committee, these 
men had knowledge of the contract which bound Forrester 
and Ecclesby to serve the plaintiff for a term of years, 
and from this fact Vaughan Williams and Buckley, 
LL.JJ., inferred knowledge by the branch. 

Where trade union of&cials act on their own respon- 
sibihty in matters concerning which they have received 
no instructions, or for which the rules make no provision, 
the Kabihty of the trade union must depend on the 
question whether the acts complained of are such as a 
trade union may rightly perform. " Trade unions," said 
Stirling, J., in Walters v. Green (a), " are legal bodies, and 
prima facie their officers cannot be presumed to have 
authority to do or sanction anything other than that 
which trade unions may lawfully do." 
The rule In Giblan V. National Amalgamated Labourers' Union 

Barmchv. ^Z Great Britain and Ireland (b), for facts in which see 

S'Vanh* (") [1899] ^ Ch. 696 ; 68 L. J. Ch. 730 ; 81 L. T. 151 ; 15 T. L. R. 
Stocle mnK gg2 ; 48 W. R. 23 ; 63 J. P. 742. 

(6) [1903] 2 K. B. 600 ; 72 L. J. K. B. 907 ; 89 L. T. 386 ; 19 T. L. R. 
708. 
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p. 84, supra, it was held that not only were the officers applied to 
of the union liable for the injury caused by them to the ^* ^ ""' 
plaintiff, but the union itself was also liable for the wrongful Lahmreis' 
acts committed by them as its agents. Vaughan WiUiams, P»»»"- 
L.J., said, " It is said that the rules of the imion did not 
authorise the acts of Williams and Toomey, but, be that how 
it may, the acts were not ultra vires of the union but only 
of its officers, and the union in general meeting undoubtedly 
adopted the acts of Williams and Toomey and took the 
benefit of them." And Lord Justice Stirling said, " Now 
Williams and Toomey were the servants and agents of 
the trade union, and the principle which governs the 
liability of the last named defendants for the acts of their 
agents is expressed with great clearness by Mr. Justice 
Willes in . . . Barwick v. English Joint Stock Bank (c) . 
' The general rule is that the master is answerable for 
every such wrong of the servant or agent as is committed 
in the course of the service and for the master's benefit, 
though no express command or privity be proved.' This 
principle was expressly held to be appKcable to trade 
unions in Ta;ff Vale Railway Co. v. Amalgamated Society 
of Railway Servants (d). . . . Under the rules of the union 
it was part of the duties of the executive coromittee to 
protect its funds from misappropriation, with power to 
prosecute any officer of the union or member or other 
person who appropriated, misappKed, or withheld the funds 
of the union. The executive committee clearly had power 
to direct the officers of the union to recover the funds 
misappropriated by the plaintiff. Further, in the absence 
of the executive committee, Williams, the general secretary, 
had full power to take any action for the executive com- 
mittee that the rules allowed. It must be taken that 
WiUiams and Toomey, in doiag what they did, were acting 
as officers of the union charged with the duty of recovering 

(c) 36 L. J. Ex. 147 ; L. R. 2 Ex. 265. 

id) [1901] A. C. 426 ; 70 L. J. K. B. 905 ; 85 L. T. 147 ; 17 T. L. R. 
698 ; 50 W. R. 44 ; 65 J. P. 596, 
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the misappropriated funds from the plaintiff. What they 
did was a tort. Further, it was committed for the benefit 
of the union. It seems to me that the conditions pointed 
out by Mr. Justice Willes were satisfied. It was pointed 
out that the acts of the defendants Wilhams and Toomey 
were beyond the powers of the executive committee as 
defined by Eule XIV. It may be that if a member of 
the trade union had apphed to the Court to interfere by 
way of injunction to restrain the two defendants from 
committing the acts of which the plaintiff complained, 
the Court would have seen its way to interfere, on the 
principles laid down ia Howden v. Yorkshire Miners' Asso- 
ciation (e) ; but the question is a different one when the 
plaintiff complains of a wrong which has actually been 
committed by the agents of a trade union. ... I think 
that the present case falls within the principles laid down 
in Limfus y. General Omnibus Co.{f) rather than within 
Poulton V. L. S. W. B. Co. (g)" 

The power of a branch to bind a trade union in 
contract was considered ia Machendrick v. National 
Union of Dock Labourers : Appendix T. 

The doubtful question whether conspiracy per se is an 
actionable wrong is discussed in Chapter V. pp. 121-126, 
infra. 

(e) [1905] A. C. 256 ; 74 L. J. K. B. 511 ; 92 L. T. 701 ; 21 T. L. R. 
431 ; 53 W. R. 667. 

(/) 1 H. & 0. 526 ; 32 L. J. Ex. 34 ; 9 Jur. (N. S.) 333 : 7 L. T. 641 : 
U W. R. 149. 

(g) 8 B. & g. 616 ; 36 L. J. Q. B. 294 ; L. R. 2 Q. B. 534 ; 17 L. T. 
11 ; 16 W. R. 309. 



CHAPTEE V. 

STBIKES. 

A STBiKB has been defined by Lord Justice Kay in I/yoTis Legality of 
& Sons Y. Wilkins (a) as " an agreement between persons affirmed. 
who are working for a particular employer not to con- 
tinue working for him." Sir William Erie (b) asserts the 
legality of strikes in the following words : — " As to com- 
binations, each person has a right to choose whether he 
will labour or not, and also to choose the terms on which 
he will consent to labour, if labour be his choice. The 
power of choice in respect of labour and terms which 
one may exercise and declare singly, many, after con- 
sultation, may exercise jointly, and they may make a 
simultaneous declaration of their choice, and may law- 
fully act thereon for the immediate purpose of obtaining 
the required terms ; but they cannot create any mutual 
obUgation having the legal effect of binding each other 
not to work, or not to employ unless upon the terms 
allowed by the combination." In Farrer v. Close (c), 
Hannen, J., said, " I am, however, of opinion that strikes 
are not necessarily illegal. A strike is properly defined 
as a simultaneous cessation of work on the part of work- 
men, and its legality or illegality must depend on the 

{a) 65 L. J. Ch. 601 ; [1896] 1 Ch. 811 ; 74 L. T. 358 ; 12 T. L. R. 
222, 278 ; 45 W. R. 19 ; 60 J. P. 325. 

(6) The Law Relating to Trade Unions. 

(c) 38 L. J. M. C. 132 ; 10 B. & S. 533 ; L. R. 4 Q. B. 602 ; 20 L. T. 
802; 17 W. R. 1129. 
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means by which it is enforced, and on its objects. It may 
be criminal, as if it be part of a combination for the 
purpose of injuring or molesting either masters or men ; 
or it may be simply illegal, if it be the result of an agree- 
ment depriving those engaged in it of their liberty of 
action, similar to that by which the employers bound 
themselves in the case of Hilton v. Eckersley [d) ; or it 
may be perfectly innocent, as if it be the result of the 
voluntary combination of the men for the purpose only 
of benefiting themselves by raising their wages, or for the 
purpose of compelling the fulfilment of an engagement 
entered into between employers and employed, or any 
other lawful purpose." And Cozens-Hardy, M.R., said 
in the case of Gozney v. Bristol Trade and Provident 
Society (e), " It is a common mistake to suppose that 
every trade union is, apart from the Act of 1871, an 
unlawful combination. . . . There is nothing illegal in a 
strike, although it may be attended with circumstances 
such as breach of contract or intimidation which make 
it illegal. Nor is there anything illegal in contributing 
to the support of strikers." But it was said by Lopes, 
L.J., in Temperton v. Bussell (/) that a strike promoted 
for the purpose of doing injury, and with the knowledge 
that a breach of contract would thereby be caused, would 
be actionable. 

Statutes The statutes dealing with strikes are — 

TtrikS^*" (1) 6 Geo. IV. c. 129, s. 3. 

(2) 22 Vict. c. 34. 

(3) Trade Union Act, 1871. 

(4) Conspiracy and Protection of Property Act, 1875. 

(5) Trade Disputes Act, 1906. 

The two first-mentioned Acts are now repealed, but as 
they and the cases decided on them contain much that 

{d) See p. 9, supra: 

(e) [1909] 1 K. B. 901 ; 78 L. J. K. B. 616 ; 100 L. T. 669 ; 25 T. L. R. 
370 ; 53 S. J. 341. 

(/) [1893] 1 Q. B. 715 ; 62 L. J. Q. B. 412 ; 69 L. T. 78 ; 9 T. L. R. 
393 ; 41 W. R. 565 ; 57 J. P. 676. 
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is useful in helping one to understand the other Acts and 
decisions, they are set out in the Appendices B and 0. 
The section in the Trade Union Act of 1871 which refers 
to strikes is section 2. It enacts that the purposes of 
any trade union shall not, by reason merely that they 
are in restraint of trade, be deemed to be unlawful, so 
as to render any member of such trade union liable to 
criminal prosecution for conspiracy or otherwise. (Ap- 
pendix E.) 

The extent to which strikes and trade unions have been 
legalised by the Trade Union Act of 1871 may be gathered 
from the following judicial dicta : — 

In Lyons S Sons v. Wilkins (g), Lindley, L.J., said, 

" Strikes which were formerly considered illegal have now 

been legalised, and trade unions which were formerly 

considered illegal have now been legalised — at all events 

so far as all the doctrines as to restraint of trade are 

concerned, and a strike can now be conducted up to a 

certain point with perfect legality. . . . Parliament has 

not yet conferred upon trade unions the power to coerce 

people and to prevent them from working for anybody 

upon any terms that they like." And Lord Brampton in 

Quinn v. Leatham (h) said, " The members of a trade 

union have no more legal right to commit what would 

otherwise be unlawful wrongs than if the association to 

which they are attached had never come into existence. 

They have no more right to coerce others pursuing the 

same caUing as themselves to join their society, or to 

adopt their views or rules, than those who differ from them 

and belong to other trade associations would have a right 

to coerce them. The Legislature in conferring upon trade 

unions such privileges as are contained in the Trade 

Union Acts, 1871 and 1876, does not empower them to 

{g) 65 L. J. Oh. 601 ; [1896] 1 Ch. 811 ; 74 L. T. 358 ; 12 T. L. R. 
222, 278 ; 45 W. R. 19 ; 60 J. P. 325. 

(h) [1901] A. C. 495 ; 70 L. J. P. C. 76 ; 85 L. T. 289 ; 17 T. L. R. 749 ; 
50 W. R. 139 ; 65 J. P. 708. 
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do more than make rules for the regulation of their conduct 
and to provide for their own mutual assistance, and leaves 
each member as free to cease to belong to it and to repu- 
diate every obligation for the future observance of its 
rules, as though he had never joined it, and most certainly 
it has not conferred upon any association or any member 
of it a hcence to obstruct or interfere with the freedom 
of any other person ia carrying on his business or be- 
stowing his labour in the way he thinks fit, provided only 
it is lawful, and although a combination of members of 
a trade union for certain purposes is no longer unlawful 
and criminal as a conspiracy merely because the objects 
of that combination are in restraint of trade, no pro- 
tection is given to any combination or conspiracy which, 
before the passing of the Act of 1871, would have been 
criminal for other reasons." 
Conspiracy. '^^^ Subject of strikes is so closely coimected with that 
of conspiracy that the law relating to the former cannot 
well be explained without some discussion of the latter'. 
" A conspiracy," said Lord Brampton in Quinn v. 
Leafham Qi), " consists of an unlawful combination of two 
or more persons to do that which is contrary to law, or 
to do that which is wrongful and harmful towards another 
person. It may be punished criminally by indictment, 
or civilly by an action on the case in the nature of con- 
spiracy if damage has been occasioned to the person 
against whom it is directed. It may also consist of an 
unlawful combination to carry out an object, not in itself 
unlawful, by unlawful means. The essential elements, 
whether of a criminal or of an actionable conspiracy, are, 
in my opinion, the same, though to sustain an action 
damage must be proved. ... It is not necessary in order 
to constitute a conspiracy that the acts agreed to be 
done should be acts which, if done, would be criminal. 
It is enough if the acts agreed to be done, although not 
criminal, are wrongful, i.e. amount to a civil wrong. . . . 
The overt acts which follow a conspiracy form of 
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themselves no part of the conspiracy ; they are only things 
done to carry out the ilUoit agreement already formed, and 
if they are sufficient to accompUsh the wrongful object of 
it, it is immaterial whether singly those acts would have 
been innocent or wrongful, for they have in their com- 
bination brought about the intended mischief, and it is 
the wilful doing of that mischief, coupled with the resulting 
damage, which constitutes the cause of action, not of 
necessity the means by which it was accomplished." 

In Beg. v. Warburton (i), Cockbum, C.J., said, "It is 
not necessary in order to constitute a conspiracy that the 
acts agreed to be done should be acts which, if done, 
would be criminal. It is enough if the acts agreed to be 
done although not criminal are wrongful, i.e. amount to 
a civil wrong." And Brett, J., in Beg. v. Bunn ( j) thus 
defined conspiracy. " If persons agree together to do 
some unlawful thing, and proceed to do it, they are guilty 
of conspiracy ; or if they agree to do a lawful thing by 
unlawful means and proceed to carry out their agreement 
by those means, they are guilty of conspiracy. I say that 
if they proceed to carry it out (for it signifies not whether 
they do carry it out) they are guilty of conspiracy." 

The opinions thus expressed correspond very closely Three classes 
with the more concisely expressed view of Fitzgerald, J., °^ conspiracy 
in his charge to the jury in Beg. v. Parnell (k). " Con- 
spiracy has been aptly described as divisible under three 
heads — where the end to be attained is in itself a crime ; 
where the object is lawful, but the means to be resorted 
to are unlawful ; and where the object is to do injury to 
a third party or to a class, though if the wrong were 
effected by a single individual it would be a wrong but 
not a crime." 

Though the expressions "actionable conspiracy" and is conspiracy 

per ae 
actionable ? 
(j) L. R. I C. C. 274 ; 40 L. J. M. C. 22 ; 23 L. T. 47.3 ; 19 W. R. 
165 ; 11 Cox, C. C. 584 ; infra, p. 126. 
U) 12 Cox, C. C. 316. 
ik) 14 Cox, C. C. at p. 513. 
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Boots V. 
Grundy. 



Salaman v. 
Warner. 



" action on the case in the nature of conspiracy " are in 
constant use there is a considerable amount of doubt 
whether an action will really lie for conspiracy. In Boots 
V. Grundy and Others (l) the language used by Philli- 
more, J., certainly implies that an indictable conspiracy 
is necessarily actionable ; while Bigham, J., in the same 
case, said, " I think that though probably all conspiracies, 
as I define them, are criminal, and therefore indictable, 
no conspiracy can give rise to a civil action, unless it 
violates, or threatens to violate, the rights of an individual 
as distinguished from the rights of the public at large." 

The cases of Salaman v. Warner and Kearney v. Lloyd 
may be quoted as authorities for the proposition that an 
action is not maintainable for conspiracy alone. 

Salaman v. Warner and Others (m) was a case in which 
a broker attempted to recover damages in respect of losses 
sustained on the Stock Exchange through a conspiracy 
amongst the promoters of a certain company to fraudu- 
lently " rig " the market. The promoters of the company 
had issued a prospectus in which they stated that two- 
thirds of the shares of the company would be offered to 
the public at par. They caused sales and purchases 
of the shares to be announced in the papers, thus causing 
the plaintiff and others to believe that the shares were 
on the market. They induced the plaintiff to contract 
to sell them large numbers of shares, and then applied, 
in the names of nominees, for very large numbers of shares 
which were allotted to the nominees. They thus made it 
impossible for the plaintiff to complete his contract except 
by buying shares from them, the defendants, at the 
defendants' own price. Held, that there was no cause of 
action. 

Day, J., said, " I at once disavow the legal term ' con- 
spiracy ' as having any legal efficacy on the civil side of 
our Courts. It is a well understood term on the Crown 



(1) 82 L. T. 769 ; 48 W. R. 638 ; W. N. 142. 
(m) 7 T. L. R. 431 and 484 ; 65 L. T. 132. 
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side, but there is no remedy that I am aware of in respect 
of it on the civil side, other than that obtainable against 
each individual member of the conspiracy. It must be 
shown, not that there is a conspiracy, but that the de- 
fendants (whether by combination or otherwise is im- 
material) have infringed some legal right." In the same 
case, in the Court of Appeal, the Master of the EoUs said 
that it was not true to say that a civil action could be 
brought for a conspiracy. If persons conspired to do an 
illegal thing, or to do a legal thing in an illegal way, they 
were liable to an indictment and not to an action. They 
were only liable to an action if they conspired to do 
something against the rights of the plaintiff and had 
effected their purpose and committed a breach of those 
rights. The plaintiff must therefore show that the con- 
spiracy was to injure his rights, and that those rights 
had been injured. He had, in fact, to carry his case as 
far as if there were no conspiracy at all. The fact of 
there having been a conspiracy did not increase his right 
of action in the least, though it did not diminish it." 

The Irish case of Kearney v. Lloyd (n) was an action Kearney v. 
brought by a Protestant incumbent of a parish against ^ ' 
certain of his parishioners who had combined and agreed 
with each other to abstain from contributing to a voluntary 
fund called the Sustentation Fund on which the incum- 
bent's income was partly dependent. The combination 
and agreement was partly with the intention of injuring 
the plaintiff and obliging him to leave the parish, and 
partly with the intention of promoting the religious 
interests of the parish. The defendants had not combined 
to induce other parishioners not to contribute. The 
plaintiff was injured and was obliged to leave the parish. 
Held, that these acts did not constitute any legal injury 
to the plaintiff and that the action was not maintainable. 
" If anything is well settled in law," said Palles, O.B., " it 
is that in cases of this description, in which the old writ 
(») 26 L. R. (Ir.) 268. 
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of conspiracy did not lie, the gist of the action is not the 
conspiracy itself, but the wrongful acts done in pursuance 
of it. The cause of action must exist, although the 
allegation of conspiracy be struck out. ... If, then, each 
defendant, acting separately and independently of his 
fellows, refrained from subscribing in the same manner 
in all respects, other than in combination, in which he 
did here, and if the same result ensued, i.e. that the 
plaintiff was obliged to resign, no legal right of the plaintiff 
would have been invaded. If, then, the acts of the 
defendants are wrongful as against the .plaintiff, they 
must be so merely by reason of the pre-concQrt ; and thus 
we come to this, on which the whole case must rest — 
does that pre-concert render wrongful the acts which 
otherwise would have been innocent ? As to this, it is 
to be observed that there is no element of wrong in the 
mode in which this pre-concert was obtained, as distinct 
from the pre-concert itself. It is not alleged that the 
adherence to it of any party was obtained by fraud, 
intimidation, breach of contract in which the plaintiff 
was interested, or other means wrongful towards the 
plaintiff. Green v. Button (o) would probably amount to 
an authority that if such an agreement had been pro- 
cured by fraud, the present action might be maintainable 
against the person guilty of the fraud, although the 
parishioners were not under an absolute duty to subscribe ; 
and I have myself very little doubt that the same result 
would follow had the pre-concert been procured by 
intimidation or other wrongful means." 

The question as to whether a civil action can be main- 
tained for conspiracy merges into the question whether 
the element of wrong which is a necessary constituent of 
a conspiracy, includes only civil wrongs or torts, or extends 
so far as to take in offences against morahty or against 
public policy. Darling, J., in Huttley v. Simmons and 

(o) 2 C. M. & B. 707 ; 1 Gale, 349 ; 1 Tyr. & G. 118 ; 5 L. J. 
Ex. 81. 
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Others (p) (an action brought against several members of 
a trade union who had conspired to induce a cab pro- 
prietor not to engage the plaintiff, nor to let him have a 
cab to drive), said that a conspiracy to do certain acts 
gives a right of action only where the acts agreed to be 
done, and in fact done, would, had they been without 
pre-concert, have involved a civil wrong. In so holding, 
his lordship considered himself concluded by the judgment 
of Palles, C.B., in the Irish case of Kearney v. Lloyd (g). semble that a 
But Palles, C.B., would appear to have recognised a wider conspiracy to 

f^ °. do an act that 

prmciple than the one thus stated, for he is content to is immoral or 
state (at p. 287) that there is no clear and satisfactory p^u^*though 
authority for the proposition that " a conspiracy to do not tortious, 
an act neither criminal, nor immoral, nor contrary to pa*ies°&B.^ 
public poUcy, nor amounting to a civil wrong against an Phiilimore, J. 
individual, can be the subject of an action or an indict- 
ment." His Lordship also undoubtedly suggests that the 
Mogul case is no authority for holding that a conspiracy to 
do acts which are in restraint of trade is not actionable (r). 
In Boots V. Grundy (s) the Court was divided, Bigham, J., 
who considered that the allegation of conspiracy disclosed 
no cause of action, said that the result of Kearney v. 
Lloyd (g) was that no conspiracy was known to the law 
which had not for its object the accompKshment of an 
unlawful act (not necessarily a criminal act) or which did 
not involve the use of unlawful means. But his Lordship 
left it uncertain as to whether he would include under 
the term " unlawful act " not only torts but offences 
against morality and public pohcy. Phiilimore, J., who 
discussed the law of conspiracy at some length, was of 
opinion that a confederacy to injure, which can be carried 
out without the commission of any tort actionable against 
an individual, may, nevertheless, be a conspiracy. Beg. 

(p) [1898] 1 Q. B. 181 ; 67 L. J. Q. B. 213 ; 14 T. L. R. 150 ; S'wpra, 
p. 93. 

(q) 26 L. R. (Ir.) 268. 

(r) Jbid. at p. 288. „ „ , „ 

(s) 82 L. T. 769 ; 48 W. R. 638 ; W. N. 142. 
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Boycotting. 



The element 
of numbers in 
conspiracy. 



V. Bobinson (t) was referred to as an example in point, 
where a man and woman, who had married under an 
assumed name for the purpose of raising a specious title 
to the estate of the person whose name was assumed, were 
indicted and convicted of conspiracy. Another case 
referred to was Beg. v. Warburton (u), where a member 
of a partnership, who had agreed with a third party to 
deprive his partner of all interest in some of the partner- 
ship property by false entries and documents, was con- 
victed of conspiracy. His lordship did not think there 
was any actionable wrong committed in Bobmson's case, 
nor did he think that in Warburton's case the injured 
partner would have had any civil remedy except in the 
Court of Chancery. Boycotting was also mentioned, his 
Lordship sajdng that if and where the practice of boy- 
cotting " maliciously and without just cause and excuse " 
was carried on to such an extent as to deprive a man or 
woman of the means of livelihood, it would be a blot 
upon our law if the confederate boycotters could not be 
punished. In each of these three cases he thought the 
confederacy would be both indictable and actionable. 

So far as trade disputes are concerned, the question is 
settled for indictments, by section 3 of the Conspiracy 
and Protection Act, 1875 {v), and for civil actions by 
section 1 of the Trade Disputes Act, 1906 (w). 

Two elements which have to be considered in connection 
with conspiracy are the influence of numbers, and the 
presence of malice or other wrongful motive. In the 
Mogul case {xj it was urged on behalf of the plaintiffs 
that inasmuch as there were several companies united in 
the attempt to shut out the Mogul Company from the 

(«) I Leach, 37. 

(«) L. R. 1 C. C. 274 ; 40 L. J. M. C. 22 ; 23 L T. 473 ; 19 W. R. 165 ; 
U Cox, 0. C. 684. 

{v) Appendix J. 

(w) Appendix K. 

(x) [1892] A C. 25 ; 61 L. J. Q. B. 295 ; 66 L. T. 1 ; 8 T. L. R. 182 : 
40 W. R. 337 ; 56 J. P. 101 ; supra, pp. 55 and 95. 
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China trade, the acts complained of were not justifiable 
on the ground of their being done in the ordinary course 
of trade competition. The Court rejected the argument 
because, in that case, the thing done — the trading by a 
number of persons together — effected no more than the 
act of a single person. But the Earl of Halsbury, L.C., 
admitted that there are many things which might lawfully 
be done by an individual which become unlawful when 
done by a number of persons. And Lord Bramwell, 
dealing with the objection that it would be strange that 
that should be unlawful if done by several which is not 
unlawful if done by one, pointed out : (1) that a man may 
encounter the acts of a single person, yet not be fairly 
matched against several ; (2) that the act when done by 
an individual is wrong, though not punishable, because the 
law avoids the multiplicity of crimes — de minvmis non 
curat lex — ^while if done by several it is sufficiently im- 
portant to be treated as a crime. In Quinn v. Leafham {y) 
it was said by Lord Lindley that while intentional damage 
which arises from the mere exercise of the rights of many 
is not actionable, coercion is a wrong, and that in con- 
sidering whether coercion has been applied or not, numbers 
cannot be disregarded. 

Li Boots V. Grundy (z), PhilUmore, J., said, " That any 
single person can use his utmost endeavour to prevent 
third persons from deaUng with another man, and thus 
deprive him of his trade and even of his means of liveli- 
hood, is settled by the decision of the House of Lords in 
Allen V. Flood, and I presume that what one could do any 
number of persons acting separately and without concert 
could equally do. But the effectual strength of one, or 
even of a number acting separately, is as nothing com- 
pared with the force of a combination which may be 
irresistible. If, in such a case, the injured person has no 

(y) [1901] A. C. 495 ; 70 L. J. P. C. 76 ; 85 L. T. 289 ; 17 T. L. R. 749 ; 
50 W. R. 139 ; 65 J. P. 708. 

(z) 82 L. T. 769 j 48 W. R. 638 ; W. N. 142. 
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V. 

Leatham, 



cause of action either for damages or an injunction he is 
without remedy ; for if the combiaation be not actionable, 
it certainly is not criminal." 

On the question of wrongful motive the following pro- 
nouncements are important : — 

Lopes, L.J., in Temperton v. Bussell (a) : " A combina- 
tion by two or more persons to induce others not to deal 
with a particular individual or enter into contracts with 
him, if done with the intention of injuring him, is an 
actionable wrong if damage results therefrom." In the 
same case A. L. Smith, L.J., explained that to induce a 
person who has made a contract with another to break 
that contract, in order to hurt the person with whom it 
has been made, to hamper him in his trade, or to put 
undue pressure upon him, or to procure some indirect 
advantage for the person himself, is, in point of law, to 
do it maliciously. 

In Qwinn v. Leatham {y) (for the facts in which see 
p. 83 above), it was held that a combination of two or 
more, without justification or excuse, to injure a man in 
his trade by inducing his customers or servants to break 
their contracts with him, or not to deal with him, or 
continue in his employment, is, if it results in damage, 
actionable. Lord Macnaghten said, " I have no hesita- 
tion in saying that I think the decision [of the Court of 
Appeal in Ireland] was right, not on the groimd of malicious 
intention — ^that was not, I think, the gist of the action — 
but on the ground that a violation of a legal right com- 
mitted knowingly is a cause of action." Lord Shand 
drew a distinction between a combination in pursuance 
of trade objects and resulting in such injury as may be 
caused by legitimate competition, and a combination in 
pursuance of a malicious purpose to injure ; but it would 
seem that this is not sufficient to support the view that 
maUcious intention is of the gist of a civil action for 

(o) [1893] 1 Q. B. 716 ; 62 L. J. Q. B. 412 ; 69 L. T. 78 ; 9 T. L. R. 
393 ; 41 W. R. 566 ; 67 J. P. 676 ; supra, p. 83. 
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conspiracy, though it is a material factor in a criminal 
indictment. 

In Kearney v. Lloyd (b), Palles, C.B., referring to 
the Mogul case, said that in that case the judges of the 
Court of Appeal seem to have thought the actual 
intention of the defendants to be material, and certainly- 
each of their judgments is based upon the fact that there 
the intention of the parties to the agreement was to 
protect their own interests. And PhilUmore, J., in Boots Phillimore, J., 
V. Grundy (c), said, " Given the confederacy, the motive ^Qrundy. ^' 
and purpose make all the difference. If a number of 
persons, because of political or religious hatred, or from 
a spirit of revenge for previous real or fancied injury, 
combine to oppress a man and deprive him of his means 
of livelihood, for the mere purpose of so-called punishment, 
I think the sufferer has his remedy. If the combination 
be to further their own prosperity, if it be constructive, 
or destructive only as a means to being constructive, the 
case is otherwise." 

On the other hand, Lord Shand in Allen v. Flood {d) 
declared that the exercise by a person of a legal 
right does not become illegal because the motive of the 
action is improper or malicious (e), and that there- 
fore on the same principle it may be affirmed that the 
exercise of any legal right in the course of competition 
in labour or in trade does not become illegal because it is 
prompted by a motive which is improper or even malicious. ' 
Lord Lindley also in Allen v. Flood (d), said that an/ 
act otherwise lawful, although harmful, does not become 
actionable by being done maliciously, in the sense of , 
proceeding from a bad motive and with intent to annoy' 
or harm, but that in applying this proposition care must 

(6) 26 L. R. (Ir.) 268 ; supra, p. 123. 

(c) 82 L. T. 769 ; 48 W. R. 638 ; W. N. 142. 

(d) [1898] A. C. 1 ; 67 L. J. Q. B. 119 ; 77 L. T. 717 ; 14 T. L. R. 125 ; 
46 W. R. 258. 

(e) See Bradford Corporation v. Pickles, [1895] A. C. 587 ; 64 L. J. Ch. 
759 ; 73 L. T. 353 ; 44 W. R. 190 ; 60 J. P. 3. 

T.U. K 
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be taken to bear in mind that in the case under discussion 
criminal responsibility had not to be considered. But the 
Semhh, that dicta in Allen v. Flood relating to conspiracy are, however, 
does not apply deprived of much of their weight by the fact that Ken- 
to oases of nedv, J., who tried the case in the Queen's Bench Division 
conspiracy* 

ruled that there was no evidence to support a charge of 

conspiracy. 

The question was also considered in Curran v. Tre- 
leaven (f), an appeal from the decision of a Court of 
Summary Jurisdiction on a case brought under the Con- 
spiracy and Protection of Property Act. The Eecorder 
of Plymouth had held that though an agreement between 
the men to strike to benefit themselves would be a lawful 
agreement, yet a strike which would have the effect of 
injuring an employer would be illegal and indictable at 
common law. A specially constituted Court of five judges 
refused to support the Eecorder's decision. " It is true," 
said Lord Coleridge, C. J., " that where the object is injury, 
if the injury is effected, an action will lie for the malicious 
conspiracy which has effected it, and therefore it may be 
that such conspiracy, if it could be proved in fact, would 
In trade be indictable at common law. But . . . where the object 
conspiracies j[g ^q benefit one's self, it can seldom, perhaps it can never, 

sell "111X61681/ Bii , 

justification, be effected without some consequent loss or injury to 
some one else. . . . Where the object is not malicious, the 
mere fact that the effect is injurious does not make the 
agreement either illegal or actionable, and therefore it is 
not indictable." 

The question of justification in cases of conspiracies to 
procure breaches of contract or to interfere with another's 
trade or business was also discussed in the " Stop-Day 
Case " (g), and in Oiblan v. National Amalgamated 
Labourers' Union, Etc. {h). 

(/) [1891] 2 Q. B. 545 ; 61 L. J. M. C. 9 ; 65 L. T. 573 ; 7 T. L. R. 
652 ; 17 Cox, C. C. 354 ; 55 J. P. 485 ; infra, p. 142. 

(Sr) 74 L. J. K. B. 525 ; [1905] A. C. 239 ; 92 L. T. 710 : 21 T. L. R. 
441 ; 53 W. R. 593 ; supra, p. 86. 

(h) [1903] 2 K. B. 600 ; 72 L. J. K. B. 907 ; 89 L. T. 386 ; 19 T. L. R. 
708 ; supra, p. 84. 
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The statute law concerning conspiracies in reference to The Con- 

° ^ spiraoy and. 

trade disputes is now contained in the Conspiracy and protection of 

Protection of Property Act, 1875 (i), and the Trade Dis- fg^s^and^he 

putes Act, 1906 (j). These. two Acts must be read to- Trade Dis- 

gether, or rather the former must be read as amended by \qqq_ ° ' 

the latter. Section 3 of the Conspiracy and Protection 

of Property Act, as amended by section 1, and section 5, 

sub-section (3), of the Trade Disputes 'Act, now reads as 

follows : — 

" An agreement or combination by two or more 
persons to do or procure to be done any act in contem-' 
plation or furtherance of a trade dispute shall not be 
indictable as a conspiracy if such act committed by one 
person would not be punishable as a crime. 

"An act done in pursuance of an agreement or com- 
bination by two or more persons shall, if done in con- 
templation or furtherance of a trade dispute, not be 
actionable unless the act, if done without any such agree- 
ment or combination, would be actionable. 

" Nothing in this section shall exempt from punishment 
any persons guilty of a conspiracy for which a punishment 
is awarded by any Act of Parliament. 

" Nothing in this section shall affect the law relating to 
riot, unlawful assembly, breach of the peace, or sedition, 
or any offence against the State or the Sovereign. 

"A crimefor the purposes of this section means an offence 
punishable on indictment, or an offence which is punish- 
able on summary conviction, and for the commission of 
which the offender is liable under the statute making the 
offence punishable to be imprisoned either absolutely or 
at the discretion of the court as an alternative for some 
other punishment. 

" Where a person is convicted of any such agreement or 
combination as aforesaid to do or procure to be done an 
act which is punishable only on summary conviction, and 
is sentenced to imprisonment, the imprisonment shall not 

(i) Appendix J. (j) Appendix K. 
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exceed three months, or such longer time, if any, as may- 
have been prescribed by the statute for the punishment 
of the said act when committed by one person." 
Extent of The immunity thus given by the section is by no means 

gTv^y'' a "^^^ one. Its limits are, briefly, as follows :— 
these acts. 1. It can Only be claimed in cases of trade disputes. 

As to the interpretation of the term " tradie dispute," see 
above, p. 99, supra. 

2. It cannot be claimed in respect of any act which, 
if committed by one person, would be a crime, but in 
paragraph 4 of the section crime is defined so as to cover 
the acts prohibited by sections 4 and 6 of the Act, see 
p. 134, infra. 

3. It cannot be claimed in respect of acts which amount 
to rioting, unlawful assembly, breach of the peace, sedition, 
or any offence against the State or Sovereign (paragraph 8). 

4. It cannot be claimed in respect of any conspiracy 
which is, by Act of Parhament, inade punishable (para- 
graph 2). 

5. Paragraph 5 imposes a limit on the sentence which 
may be inflicted when the act done or procured to be done 
is punishable only on summary conviction, and a Umit 
is not already prescribed by statute. 

Speaking of section 3 in Lyons and Sons v. Wilkins (fc), 
Kay, L.J., said, " There you get the fact that strikes are 
legalised by Act of Parliament, and that one person would 
not be indictable for a crime by endeavouring to encourage 
or bring about that which in itself is not illegal — ^namely, 
a strike." And in Quinn v. Leatham {I), Lindley, L.J,, 
said, " The Conspiracy and Protection of Property Act, 
1875, clearly recognises the legality of strikes and lock- 
outs up to a certain point. It is plainly legal now for 
workmen to combine not to work except on their own 

[k) 65 L. J. Ch. 601 ; [1896] 1 Ch. 811 ; 74 L. T. 358 ; 12 T. L. R. 
222, 278 ; 45 W. B. 19 ; 60 J. P. 325. 

{I) [1901] A. C. 495 ; 70 L. J. P. C. 76 ; 85 L. T. 289 j 17 T. L. R. 
749 ; 50 W. R. 139 ; 65 J. P. 708. 
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terms. On the other hand, it is clearly illegal for them 
or any one else to use force or threats of violence to 
prevent other people from working on any terms which 
they think proper." 

In Gibson v. Lawson (m), a case under this Act, the view 
was 'put forward that strikes and combinations expressly 
legaUsed by statute might' yet be treated as indictable 
conspiracies at common law, and Lords Bramwell and 
Esher were quoted in support of the view. But this was 
emphatically negatived by Lord Herschell. " It seems to 
us," he said, " that the law concerning combinations in 
reference to trade disputes is contained in 38 & 39 Vict. 
c. 86, and in the statutes referred to in it, and that acts 
which are not indictable under that statute are not now, 
if indeed they ever were, indictable at common law." 

It has been held in the case of The King v.Duguid (n) 
that where one of the parties to a conspiracy is protected 
by statute from the consequences of his conduct, the other 
party may still be convicted, and from this it seems to 
follow that an individual who conspired with a trade 
union might, under certain circumstances, be indicted or 
sued while the trade union was free from liability. 

Prom the judgment of Lord Bramwell in Beg. v. Druitt{p) 
(for facts in which see p. 153, infra) it seems that if a 
number of persons. A, B, C, etc., agree on a certain object 
and appoint others, say D and E, to carry it out, and these 
latter do carry out the purpose in an unlawful manner, 
though without the knowledge of A, B, C, etc., who 
appointed them, then A, B, C, etc., are not liable if the 
unlawful acts of D and E are not the necessary conse- 
quences of their being placed in the position in which 
A, B, C, etc., have placed them. 

The protection given by the Act of 1875 is no more than 

(w) [1891] 2 Q. B. 545 ; 61 L. J. M. C. 9 ; 65 L. T. 573 ; 17 Cox, C. C. 
354; 55J. P. 485. 

(re) 22 T. L. E. 506 ; 75 L. J. K. B. 470 ; W. N. 100 
(o) 10 Cox, C. C. 592 ; 16 L. T. 855. 
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a protection against liability to criminal proceedings. The 
Trade Disputes Act, 1906, adds to this an exemption from 
liability to a civil action for damages. Section 1 of the 
latter Act provides as follows : — 

The following paragraph shall be added as a new 
paragraph after the first paragraph of -section 3 of the 
Conspiracy and Protection of Property Act, 1875 : — 

" An act done in pursuance of an agreement or 
combination by two or more persons shall, if done in 
contemplation or furtherance of a trade dispute, not be 
actionable unless the act, if done without any such agree- 
ment or combination, would be actionable " (p). 

The immunity against civil proceedings thus given- is, of 
course, subject to the limitations enacted in section 3 of the 
Conspiracy and Protection of Property Act, so far as those 
limitations are applicable in the case of a civil action, 
see p. 132, supra. 

Sections 4 and 5 contain important exceptions to the 

freedom given by section 3. These sections were described 

by Lord Coleridge in Gibson v.Lawson{m) as being " almost 

in the nature of provisoes upon the third section." 

Malicious Section 4 applies only to the employees of any company, 

breaches of contractor, or municipal authority engaged in supplying 

contract by ' . , it -u ii j 

gas and water gas or Water. Any such employee who wilfully and 

employees, maliciously breaks his contract of service, knowing that 

the probable consequences of his so doing will be to 

deprive the consumers of their supply of gas or water, is 

liable to a penalty of twenty pounds or to three months' 

imprisonment. 

Malicious By section 5 any person who wilfully and maliciously 

contort °^ breaks his contract of service or hiring, knowing that the 

which en- probable consequences of his so doing will be the en- 

or^pf operty?" ^angering of life or limb, or the exposing of valuable 

property to destruction or serious injury, is liable to the 

same punishment as is imposed by section 4. 

Section 15, by reference to the Malicious Injuries to 

(p) Appendix K. 
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Property Act, 1861, defines maliciously in such a way 
as not to restrict it to malice conceived against the owner 
of the property affected. See Appendix Q. 

Notwithstanding the exemptions from liabihty in both Section 7. 
criminal and civil proceedings conferred by section 3 of inoidraits of a 
the Conspiracy and Protection of Property Act, as thus st"l^e. 
amended, there is still a wide ground left for the com- 
mission both of crimes and civil wrongs in the course of 
a strike or lock-out, see p. 133, supra, and p. 148, infra. 
Picketing, boycotting, watching,besetting, coercion, threats, 
intimidation, and molestation are terms in common use 
to describe acts usually associated with strikes which may 
still render those who commit them liable to criminal 
proceedings or to a civil action for damages. While 
section 8 of the Conspiracy and Protection of Property 
Act, 1875, legalises strikes, section 7 prohibits certain 
acts of which strikes are usually the occasion, and enacts 
a penalty. The acts thus specifically forbidden are : — 

The use of violence. 

Intimidation. 

Injury to property. 

Following. 

Hiding property or depriving or hindering the owner 
from the use thereof. 

Watching and besetting. 

The full text of section 7 is as follows : — 

" Every person who, with a view to compel any other 
person to abstain from doing or to do any act which such 
other person has a legal right to do or abstain from 
doing, wrongfully and without legal authority^ 

"1. Uses violence to or intimidates such other person or 
his wife or children, or injures his property ; or 

" 2. Persistently follows such other person about from 
place to place ; or, 

" 8. Hides any tools, clothes, or other property owned 
or used by such other person, or deprives him 
of or hinders him in the use thereof ; or. 
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" 4. Watches or besets the house or other place where 
such other person resides, or works, or carries on 
business, or happens to be, or the approach to such 
house or place ; or, 
" 5. Follows such other person with two or more other 
persons in a disorderly manner in or through any 
street or road, 
"shall, on conviction thereof by a court of summary 
jurisdiction, or on indictment as herein-after mentioned, 
be liable either to pay a penalty not exceeding twenty 
pounds, or to be imprisoned for a term not exceeding three 
months, with or without hard labour." 
Peaceful In the original Act this section contained one more 

picketing. paragraph, but this is repealed by section 2, sub-section (2), 
of the Trade Disputes Act, 1906, and in its place sub- 
section (1) of that section must now be read. This reads 
as follows : — 

" It shall be lawful for one or more persons, acting on 
their own behalf or on behalf of a trade union or of an 
individual employer or firm in contemplation or further- 
ance of a trade dispute, to attend at or near a house or 
place where a person resides or works or carries on business 
or happens to be, if they so attend merely for the purpose 
of peacefully obtaining or communicating information, or 
of peacefully persuading any person to work or abstain 
from working" (g). 

In Wilson v. Benton {r), a Scottish case in which a 
number of strikers were charged, under section 7 of the 
Conspiracy and Protection of Property Act, with " per- 
sistent following " and " watchiag and besetting," the 
accused were unable to rely on section 2 of the Trade 
Disputes Act, because none of them had received from or 
communicated to the men against whom their acts were 
directed any information, and had not even attempted 
to speak to them. 

(?) Appendix K. 

{r) [X910] S. C. (J.) 32 ; 47 So. L. R. 209 ; see also infra, pp. 139, 154. 
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The acts forbidden by section 7 of the Conspiracy and 
Protection of Property Act are substantially those for- 
bidden by section 3 of the Act of 6 Geo. IV. c. 129 (see 
Appendix B), and both sections are but re-enactments of 
the common law. It was said by Fletcher Moulton, L.J., 
in Ward, Lock <& Go. v. Operative Printers' Assistants 
Society (s), that section 7 of the Conspiracy and Protection 
of Property Act legalises nothing and renders nothing 
illegal that was not so before, its object being solely to 
visit certain selected classes of acts which were previously 
wrongful, i.e. were at least civil torts, with penal conse- 
quences. The general law was well stated by Lord Bowen 
in the Mogul case {t), and approved by Lord Herschell in 
Allen V. Flood (u). " Intimidation, obstruction, and moles- 
tation are forbidden ; so is the intentional procurement of 
a violation of individual rights, contractual or otherwise, 
assuming always that there is no just cause for it. The 
intentional driving away of customers by violence ; the 
obstruction of actors on the stage by preconcerted hissing ; 
the disturbance of wild fowls in decoys by the firing of 
guns ; the impeding or threatening of workmen or servants ; 
the inducing persons under personal contracts to break 
their contracts — all are instances of such forbidden acts." 

It was said by Collins, J., in the case of The Queen v. 
Mackenzie (v), the facts in which are given on p. 165, 
injra, that the gist of the offence of " following " created 
by section 7, " is not the following of a person in a dis- 
orderly manner, but such a following as to prevent a 
person doing such acts as he has a right to do," and that 
a conviction for this offence was bad which omitted to 
specify the particular act which the person was compelled 
to abstain from doing. 

(a) 22 T. L. R. 327. 

(t) [1892] A. C. 25 ; 61 L. J. Q. B. 295 ; 66 L. T. 1 ; 8 T. L. R. 182 ; 
40 W. R. 337 ; 56 J. P. 101. 

(») [1898] A. C. 1 ; 67 L. J. Q. B. 119 : 77 L T. 717 ; 14 T. L. R. 125 ; 
46 W. R. 258. 

(®) [1892] 2 Q. B. 519 ; 61 L. J. M. C. 181 ; 67 L. T. 201 ; 17 Cox, C. C. 
542 ; 41 W. R. 144 ; 56 J. P. 712. 
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In Smith v. Moody (w) a conviction in the following 
form was considered : — " That S, . . . with a view 
to compel M to abstain from working for Messrs. 
B, Ltd., which he had a legal right to do, unlawfully, 
wrongfully, and without legal authority did injure the 
property of the said M . . ." Held, that the act which 
S sought to compel M to abstain from doing was suffi- 
ciently specified in the conviction, but that the conviction 
was bad on its face and must be quashed in that it did 
not specify what property of M had been injured. 

In the Scottish case of Stuart v. Clarkson {x) a complaint 
under section 7 (1) of the Conspiracy and Protection of 
Property Act, 1875, set forth that the seven persons 
accused did, with a view to compel A, B, and C to abstain 
from working at certain pits, as the said persons had a 
legal right to do, intimidate them by assembling with a 
number of other persons in a large crowd, and parading 
the streets and the neighbourhood of the houses of A, B, 
and C, shouting and kicking at their doors and flourishing 
sticks, all in a threatening manner, and using threats of 
violence to them if they continued to work, contrary to 
section 7 of the Act. The relevancy of the complaint 
was objected to on the following grounds : (1) That it 
did not state that the accused took an active part in the 
proceedings of the crowd ; (2) that it did not set forth the 
ipsissima verba of the threats alleged ; (3) that it omitted 
the words " wrongfully and without legal authority," 
which were essential to the description of the statutory 
offence ; and (4) that it did not specify which of the 
five offences set forth in the five sub-sections was meant 
to be charged. The Court repelled all the objections, but 
the Lord Justice Clerk expressed the opinion that it was 
an unfortunate mode of stating the offence to allege that 
the accused did intimidate " by assembhng with a crowd." 

{w) [19031 1 K. B. 56 ; 72 L. J. K. B. 438 ; 87 L. T. 682 ; 19 T. L. R. 
7 ; 20 Cox, 0. 0. 369 ; 51 W. R. 252 ; 67 J. P. 69. 

(x) Cases in Court of Session, 4th series, 22 (J,) 5. 
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The proper mode would have been to say that they did 
assemble with a crowd with the purpose of doing such 
and such things and did do them. His Lordship also 
thought that it was advisable that the words " wrongfully 
and without legal authority," since they appear in the 
statute, should be inserted in a complaint charging the 
statutory offence. 

In a recent Scottish case, Wilson and Others v. Benton [y), In charging 
the complaint set forth that the accused " with a view to u°derTeo^ 
compel A and B to abstain from doing . . . work which Won 7 it is 
. . . the said A and B had a right to do . . . wrongfully ^ spec^yThe 
and without legal authority did, with a number of other ^b-seotion. 
persons, persistently follow the said A and B about from senton. 
place to place, viz. . . . and did watch and beset the 
place of work and houses of A and B and the approaches, 
contrary to the Conspiracy and Protection of Property Act, 
1875. Section 7." The Court was asked to convict the 
accused " of the contravention charged." 

Objections were raised to the relevancy of the com- 
plaint on the ground (1) that it did not specify the par- 
ticular sub-section or sub-sections of section 7 alleged to 
have been contravened ; (2) that in view of section 2 (1) 
of the Trade Disputes Act, 1906, it should have contained 
an express charge of intimidation ; (3) that whereas the 
charges were alternative, the prayer was general. All 
three objections were over-ruled. The Lord Justice Clerk 
said, " In my opinion the prosecutor was not bound to tie 
himself up to one sub-section, . . . There is only one 
offence created by section 7 ; the sub-sections merely set 
forth different modes of committing the offence, and it is 
therefore unnecessary to do more than specify the section 
in order to state a relevant case." Dealing with the 
second objection his Lordship said, " It is said . . . that 
intimidation must be charged, and that idea is based, as 



iy) [1910] S. C. (J.) 32 ; 47 So. L. R. 209. For facts in the case see 
p. 154, infra. 
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I understand, upon the supposition that the nature of 
the offence charged has been changed by the Act of 1906. 
... It appears to me that that section [section 2 of the 
Trade Disputes Act] in no way alters what it is necessary 
to libel under section 7 of the Act of 1875. It is still an 
offence persistently to follow a person about from place 
to place. It is still an offence to watch and beset a house 
of another person or other place where such person 
happens to be or the approach to such place or house. 
These are still offences. ... All that this section of the 
Act of 1906 does is to enact that if the prosecutor tries 
to prove that either of these things is done, it will be a 
good answer on the part of the person accused, if he satis- 
fies the tribunal that all that was done was, that one or 
more persons attended at or near a house or place for 
the purpose of peacefully obtaining or communicating 
information, or peacefully persuading a person to work 
or abstain from working. It is not necessary under sub- 
sections (2) or (4) of the 7th section of the Act of 1875, 
that there should be any intimidation in the sense of that 
word at all." 

The " compelling " mentioned in section 7 is a com- 
pulsion either of the employer or the workman, and either 
may, by pressure brought to bear on the other, be " com- 
pelled," indirectly, to abstain from doing or to do any 
act which he has a legal right to do or abstain from doing. 
" To compel the employer by inducing the men not to 
work for him seems to me to be precisely within the 
language of the 4th sub-section. It is ' watching or be- 
setting ' a house for the purpose of compelling the employer 
not to do an act which he has a lawful right to do — 
namely to make such terms with his workmen as he and 
they may mutually agree upon. If that is done through 
the medium of the persuasion of the workmen, no com- 
pulsion being put on the workmen themselves, but com- 
pulsion being put by that means on the employer, that 
seems to me to be distinctly within the 4th sub-section," 
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per Kay, L.J., in Lyons, and Sons v. Wilkins (z), for the 
facts in which see p. 147, infra. 

This reasoning no longer applies in cases of trade 
disputes, for if section 2 of the Trade Disputes Act be 
interpreted in the light of Reg. v. Shepherd (a), it seems clear 
that the consequences which follow from the picketing are 
immaterial if nothing more is done than to communicate 
or obtain information or to peacefully persuade persons 
to work or abstain from work. See injra, p. 152. 

With regard to the procuring of breaches of contract of Procurement 
employment, interference with trade, etc., or with the right contract 
of a person to dispose freely of his own capital or labour, interference 
such acts are not in themselves to be actionable if done in etc. ' 

contemplation or furtherance of a trade dispute. (Section 3, 
Trade Disputes Act, 1906.) But if attended by acts, un- 
lawful in themselves, such as violence, intimidation, etc., 
both criminal and civU liability are incurred. Most of 
the old cases on strikes are therefore, in the main, still 
applicable, and they are accordingly set out below at 
some length, any changes made in the law by the Trade 
Disputes Act being pointed out. 

The " Stop-Day Case " {South Wales Miners' Federation The "Stop- 
V. Glamorgan Coal Co.), has already been mentioned at "'^ 
p. 86, supra. 

In Gibson v. Lawson (&) a number of members of the Intimidation. 
Amalgamated Society of Engineers, in order to compel hawZn. 
Gibson to join their union, resolved not to work with C|wom v. 
him after a certain date. This resolution was communi- 
cated by Lawson to the foreman, who thereupon discharged 
Gibson in order to prevent a strike. Nq violence or threats 
of violence were used, though Gibson said he was afraid 
that because of what Lawson had said he would lose his 
work and be unable to obtain employment anywhere 

(2) 65 L. J. Ch. 601 ; [1896] 1 Ch. 811 ; 74 L. T. 358 ; 12 T. L. E. 
222, 278 ; 45 W. R. 19 ; 60 J. P. 325. 

(o) 11 Cox, C. C. 325. 

(&) [1891] 2 Q. B. 545 ; 55 J. P. 485 ; 61 L. J. M. C. 9 ; 65 L. T. 
573 ; 17 Cox, 354 ; 7 T. L. R. 652. 
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Intimidation. -^^Jiere the Amalgamated Society of Engineers predominated 
numerically over his own society. Held, that there was 
no evidence of intimidation within the meaning of section 
7 (1) of the Conspiracy and Protection of Property Act. 

The facts in Curran v. Treleaven (b) were as follows : — 
Curran and two other trade union secretaries had informed 
an employer named Treleaven that if he did not cease 
to employ non-union men they would call out all their 
members. At a meeting of the members this course was 
resolved upon, and Carran subsequently made this state- 
ment to Treleaven's men and others in Treleaven's 
presence, " Inasmuch as Mr. Treleaven still insists on 
employing non-union men, we, your officials, call upon 
all union men to leave their work. Use no violence, use 
no immoderate language, but quietly cease to work, and 
go home." The union men in consequence of this state- 
ment ceased to work. Held, that there was no evidence 
of intimidation by Curran within the meaning of sec- 
tion 7 (1). 

These two cases were considered together, and in arriving 
at his decision. Lord Coleridge seems to have been guided 
somewhat in his interpretation of the word " intimida- 
tion " by a definition contained in the Criminal Law 
Amendment Act, 1871 (c) (repealed by the Conspiracy 
and Protection of Property Act), by which intimidation 
was limited to such intimidation as would justify a 
magistrate in binding over the intimidator to keep the 
peace towards the person intimidated — ^in other words, to 
such intimidation as implies a threat of violence. 

To constitute the offence of intimidation within the 
meaning of section 7 of the Act, it is not necessary that 
the person against whom it is directed should be induced 
thereby to abstain from doing what he has a legal right 
to do, etc. Thus in the Scottish case of Agnew v. Munro {d), 
a complaint under section 7 (1) set forth that the accused, 

(c) See Appendix D. 

(d) Cases in Court of Session, ith series, 18 (J.) 22. 
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with a view to compel A. B. to abstain from a work on Intimidation, 
which he was engaged, and which he had a legal right to 
do, did wrongfully and without legal authority intimidate 
A. B. by threatening him while so working with personal 
violence if he continued to work. It was held that the 
complaint was relevant although it did not state that the 
threat had the effect of inducing A. B. to abstain from 
work. Lord Wellwood said, " To prove the statutory 
charge I think it is sufficient to prove that the intimida- 
tion used was such as to induce serious apprehension 
of violence in the mind of a man of ordinary courage, 
although it might not be successful in making him 
afraid." 

In the case of Allen v. Flood (e) the action of a number Alkn v. 
of boilermakers in threatening to strike, and of their 
delegate in communicating the threat to the employer, 
was considered. The employers had engaged two ship- 
wrights who had, on a previous occasion, interfered with 
the trade of the boilermakers by doing boilermaker's 
work. The case, according to Lord Shand, was one of 
competition in labour, in all respects analogous to com- 
petition in trade. It is part of the workman's right of 
competition to resolve that he will decline to work in the 
same employment with certain other persons,, and to 
intimate that resolution to his employers. The boiler- 
maker's action was comparable with the conduct of a 
tradesman who induces the customers of another trades- 
man to cease making purchases from one with whom he 
has long dealt, and, instead, to deal with him, a rival in 
the trade. The boilermakers were said to be marking 
their sense of the injury which they thought the ship- 
wrights were doing them, in trenching on their proper 
line of business, and, at the same time, to be taking a 
practical measure to prevent a recurrence of what they con- 
sidered an improper invasion of their special department 

(e) [1898] A. C. 1; 67 L.- J. Q. B. 119 : 77L. T. 717; UT.L.R.125; 
46 W. R. 258. 
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Intimidation, of work. But the decision in this case (according to 
Lord Macnaghten) has no bearing on any case which 
involves the element of oppressive combination. As in 
Gibson's case, Allen had procured the dismissal of the two 
shipwrights by telling the manager and the foreman that 
if they did not discharge these men the boilermakers 
would knock off work. Dealing with the argument that 
this statement was a threat, Lord Herschell said, "It is 
undeniable that the terms ' threat,' ' coercion,' and even 
' intimidation,' are often applied in popular language to 
utterances which are quite lawful, and which give rise to 
no liability either civil or criminal. They mean no more 
than this, that the so-called threat puts pressure ... on 
the person to whom it is addressed to take a particular 
course. . . . Even ... if it can be said without abuse 
of language that the employers were ' intimidated and 
coerced ' by the appellant, even if this be in a certain 
sense true, it by no means follows that he committed a 
wrong or is under any legal liability for his act. Every- 
thing depends on the nature of the representation or 
statement by which the pressure was exercised. The law 
cannot regard the act differently because you choose to 
call it a threat or coercion instead of an intimidation or 
warning." See also McElrea v. United Society of Drillers (/) 
and Bulcoch v. St. Anne's Master Builders' Federation (g). 
When a crowd is assembled for such an unlawful pur- 
pose as to compel people to abstain from working when 
they think it is to their interest to do so, all those persons 
who are in the crowd, not accidentally or without their 
own will, but forming part of it, with the purpose for which 
the crowd is assembled, are guilty of the offence to commit 
which the crowd was assembled. Per Lord Young in 
Stuart V. Glarkson {h), see supra, p. 138. 

(/) The Times, April 14, 1904, and February 17, 1905; supra, 
p. 93. 

(?) 19 T. L. R. 27 ; supra, p. 93. 

(h) Cases in Court of Session, 4th series, 22 (J.) 5. 
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In M'Kinlay v. Hart (i) it was proved that a locked-out Intimidation, 
engineer had formed one of a hostile and disorderly crowd, 
which was following three workmen in the employment 
of a firm of engineers, " booing " and shouting at them 
with a view to compel them to abstain from doing work 
for the firm. The accused had joined the crowd of his 
own accord and had followed along with it in its pursuit 
of the three men, but it was not proved that he had 
personally " booed " or shouted. Held, that he was 
rightly convicted. 

The cases of Beg. v. Bunn and Others (j) and Walshy Heg. v. Bunn. 
V. Anley (fc), decided before 1875, are still instructive. In 
the former case the servants of a gas company being 
offended by the dismissal of a fellow-servant agreed to- 
gether to quit and did quit their employers' service without 
notice, by reason of which the company was seriously 
impeded in the conduct of its business. Evidence was 
adduced at the trial to show that one of the defendants had 
threatened certain of the non-strikers, to one of whom he 
had said that if he did not go with the other men he would 
be " spotted, " while he had told another to put on his clothes 
or else put up with the consequences. Speaking of these 
threats, Brett, J., said, "It is not merely an agreement 
to stop work, but it certainly is a kind of threat and 
annoyance — and a terrible annoyance. . . . It is a lament- 
able thing that Dilley should threaten a man with that 
which, for a workman, is as great a crime as he could very 
well commit — a moral crime as against a fellow workman 
to say to him, ' Mind ! you shan't follow your own will ; 
if you do you shall be spotted ; ' that is to say, you shall 
be sneered at and be considered degraded by all the men 
of your own position and by your fellow workmen." 

In the case of Walsby v. Anley (fc), Anley, a builder, WaUby v. 

Anky. 

(t) Cases in Court of Session, 4th series, 25 (J.) 7. 
(j) 12 Cox, C. C. 316. 

(i) 30 L. J. M. C. 121 ; 3 El. & Bl. 516 ; 7 Jur. (N. S.) 465 ; 36 
L. T. 666 ; 9 W. R. 271. 

T.U. L 
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Litimidation. had refused to employ, and for some time did not employ, 
any man who would not sign a declaration pledging himself 
not to be a member of or support any society which inter- 
fered with the arrangements of employers or the hours 
or terms of labour. About thirty workmen signed a paper 
in which they stated that they would all cease work 
unless the men who were under this declaration were 
discharged. The result of the action is not now material 
as the case was decided under section 3 of 6 Geo. IV. 
c. 129 (now repealed), which makes it unlawful by threats 
to endeavour to force a master to limit the description 
of his workmen. The following words of Cockburn, C.J., 
should, however, be noticed. " Every workman so long 
as he is not bound by any contract is entitled, when in 
the service of an employer, to the free and unfettered 
exercise of his own discretion whether he will remain in 
that service in conjunction with any other workman with 
whom he may not choose to serve. ... If several work- 
men consider others obnoxious personally or on account 
of character or conduct, they have a perfect right to the 
exercise of their discretion, and to put the alternative to 
the employer of either retaining their services by dis- 
charging the obnoxious persons, or of retaining the latter 
and thus losing the other's services. . . . But if the men 
go further and do not fairly give the master the alterna- 
tive, but seek to coerce him, by threats of doing some- 
thing which is likely to operate to his injury, into the 
discharge of the obnoxious persons, then I think the case 
properly comes within the operation of the 3rd section 
of the Act. In the present case it was not one man 
who went to the master in order to put the alternative 
to him, but several wbo went with the object, by striking 
or threatening to leave their employ, of controlling the 
master in the management of his business." 

Canway-^. Conway V. Wade (1) was decided under the Trade 

(I) [1909] A. C. 506 ; 78 L. J. K. B. 1025 ; 101 L. T. 248 ; 25 T. L. R. 
779 ; 53 S. J. 754. 
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Disputes Act, 1906. The particulars of the case are given Intimidation. 

on p. 89, supra. They closely resemble those in Gibson 

V. Lawson (m). One important difference is the fact that, 

as Wade's action was without the authority of the union, 

his interference must be presumed to have taken place 

in a spirit of hostility to Conway. It should be noticed 

that Gibson v. Lawson was a criminal proceeding under 

section 7 of the Conspiracy and Protection of Property 

Act, and that Conway v. Wade was a civil action for 

damages. 

Quinn v. Leatham (p. 83, supra) and Temperton v. Bussell Quinn v. 
(p. 82, supra) were both cases in which trade unions ^^<^*^™- 
brought pressure to bear upon employers by inducing smKU."^ ^' 
workmen not to work for them or tradesmen not to deal 
with them. The elements of intimidation and violence 
were, however, quite absent, and, following the decision 
in Gibson v. Lawson (m), no proceedings under section 7 (1) 
of the Conspiracy and Protection of Property Act could 
be successfully brought in respect of such conduct, while 
section 3 of the Trade Disputes Act, 1906, prevents a 
civil action being brought in respect of such acts when 
done in contemplation or furtherance of a trade dispute. 

It was held in Lyons and Sons v. Wilkins (n) that picket- picketing, 
ing — that is, watching or besetting the house, or place of -^""f ^■ 
business, or the approach thereto, of any person within 
the meaning of section 7, sub-section (4) of the Conspiracy 
and Protection of Property Act, 1875 — excepting when 
such picketing is for the limited purpose of obtaining or 
communicating information, [and it may now be added 
since the passing of the Trade Disputes Act] or of peace- 
fully persuading any person to work or abstain from 
working, is illegal, and will be restrained by interlocutory 
injunction. In this case the works of the employer and 



(m) [1891] 2 Q. B. 545 ; 65 L. T. 573 ; 61 L. J. M. C. 9 ; 17 Cox, C. C. 
354 ; 55 J. P. 485. 

{») 65 L. J. Ch. 601 ; [1896] 1 Ch. 811 ; 74 L. T. 358 ; 12 T. L. R. 
222, 278 ; 45 W. R. 19 ; 60 J. P. 325 ; supra, p. 140. 
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Picketing. of a sub-contractor of the employer were picketed. The 
pickets were provided with cards and instructed to accost 
work-people and to show them and give them copies of 
the card. On the cards was a printed statement request- 
ing workmen and others to abstain from taking work 
from the employer pending the dispute. The pickets 
carried matters rather far, they followed one or two persons 
into the premises of the employer ; they stopped another 
and searched the bag that he was carrying. North, J., 
in granting an injunction to restrain the defendants from 
committing the acts complained of, could not say that 
their conduct amounted to intimidation, though he thought 
it went beyond mere voluntary persuasion. Lindley, L.J., 
said, " Picketing . . . for that limited purpose, [i.e. merely 
to communicate or obtain information, and since 1906 to 
peacefully persuade any person to work or abstain from 
working] and conducted in that way for that simple 
object, is not made a criminal offence, and, I suppose, 
must consequently be taken to be a lawful act. There- 
fore, one cannot say as an abstract proposition, that all 
picketing is unlawful, because if all that is done is attending 
at or near a house in order merely to obtain or communi- 
cate information [or since 1906 to peacefully persuade any 
person to work or abstain from working] that is lawful. 
But it is easy to see how, under cover of that, a great 
deal may be done which is absolutely illegal. It would 
be wrong to station people about a place of business or 
a house under pretence of merely obtaining or commu- 
nicating information [or peacefully persuading any person 
to work or abstain from working], if the object and effect 
were to compel that person so picketed not to do that 
which he has a perfect right to do, and it is because this 
proviso [to section 7] is often abused and used for an 
illegal purpose that such disputes as these very often 
arise. They [the pickets] were not there merely to obtain 
or communicate information, but to put pressure upon 
the plaintiffs by persuading people not to enter into their 
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employment ; that is ' watching or besetting ' within Picketing, 
sub-section (4) [of section 7 of the Conspiracy and Protec- 
tion of Property Act] and is not ' attending merely in 
order to obtain or communicate information.'" The de- 
cision in this case is now, for cases of trade disputes, 
revoked by section 2 of the Trade Disputes Act. See 
also pp. 152 and 153, infra. 

It will be noticed that the application in this case was 
made in the Chancery Division, and the point was raised 
that the defendants ought to be left to the summary 
jurisdiction of the magistrates. The objection was over- 
ruled. Lindley, L.J., said, " This is obviously a case in 
which a man's property, his trade, his livelihood, and the 
good-will of his business will be absolutely ruined if what 
is complained of is not peremptorily stopped ; and accord- 
ing to the well-known principles by which the Court of 
Chancery has been guided, it is a case in which a person's 
property and trade are so interfered with that he may 
come to the Court for the protection which an injunction 
affords him " (o). In this connection it may be pointed 
out that in Ward, Lock d Co. v. Operative Printers' 
Assistants' Society (p), Fletcher Moulton, L. J., speaking of 
section 7 of the Conspiracy and Protection of Property 
Act, said that its object was solely to visit certain selected 
classes of acts which were previously wrongful, i.e. were at 
least civil torts, with penal consequences, see p. 137, supra. 

Picketing so easily degenerates into intimidation, and statutes 
is so apt to constitute a common law nuisance, that the regnlatmg 

^ . . picketing 

courts will always construe with the utmost strictness will be con- 
the statutory provisions which legahse it. In Beg. v. ^l^„ 
Bauld (q), an early case decided under the Conspiracy and ^g^_ ^. Bauld. 
Protection of Property Act, 1875, the argument was put 
forward that if watching and besetting were done merely 

(o) See also Gharnoch v. Cmvrt, infra, p. 155, and WaUers v. Qreen, 
sitpra, p. 92. 

(p) 22 T. L. R. 327. 
(q) 13 Cox, C. C. 282. 
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Picketing. for the purpose of persuading men to quit their employ- 
ment it was not illegal. The statute of 22 Vict. c. 34 had 
permitted workmen, etc., to peacefully persuade others 
to cease or abstain from work, and though this statute 
had been repealed by the Conspiracy and Protection of 
Property Act, 1875, it might have been expected that 
the freedom given by the old statute was implied in the 
proviso to section 7 of the new one, but this view was 
emphatically negatived by Baron Huddlestone. " The 
statute " [The Conspiracy and Protection of Property Act], 
he said, " allows watching or attending near a place for 
the purpose of obtaining or communicating information, 
but this is the only exception. . . . They have no right to 
compel any other persons to abstain from doing any act 
which they have a legal right to do, and for that purpose 
to watch or beset the house or other place where such 
person or persons reside. Now on this rests the great 
question of picketing. . . . This watching or besetting is 
a very serious offence unless it is confined to merely ob- 
taining or communicating information, and this cannot be 
too well known. . . . You will, however, see how dif&cult 
and dangerous it is in your effort not to do what is wrong, 
and to guard against the abuse of the practice. If you 
wish by your own conduct to assert your rights to ' picket,' 
you are almost certain to get into difficulty ; for whatever 
you may intend, there will be some among you who will 
go beyond what is intended as ' watching and besetting ' 
within the exemption of the Act." See also Charnock v. 
Court, p. 155, infra. 

■ Persuading to work or not to work in connection with 
a trade dispute is now expressly legalised by section 2 of 
the Trade Disputes Act, but the freedom thus granted 
may be as narrowly construed as was the permission given 
by the Act of 1875 to obtain or communicate information. 
If, therefore, the persuasion to work or abstain from 
working be accompanied by circumstances which raise a 
presumption of intimidation, such as an inordinately large 



STRIKES. 151 

number of persuaders, or insulting remarks or gestures, Picketing. -. 
or, it may be, a determination to offer persuasion or in- 
formation to those who do not desire to receive it, then 
the rights given by section 2 of the Act of 1906 will have 
been exceeded. 

Brett, J., in Beg. v. Bunn and Others (r), explaining Molestation 
the term " molestation " as used in the Criminal Law ^nttmidation 
Amendment Act, 1871 (see Appendix D), said, " There 
would be an improper molestation if anything was done 
with an improper intent which you think was an unjusti- 
fiable annoyance and interference with the masters in the 
conduct of their business, and which, in any business, would 
be such annoyance and interference as would be likely to 
* have a deterring effect upon masters of ordinary nerve." 

The case of Judge v. Bennett (s) is a good illustration in Judge v. 
point. B., a woman and a boot manufacturer, having ^^"™*'- 
discharged some rivetters, received from J., the secretary 
of a trade union, a notice that unless she took back all 
the men the finishers would be stopped, and the shop 
picketed. Two men acted for some days as pickets, but 
were orderly and used no violence. The letter caused 
fear to B. Held, that the magistrate was right in holdiag 
that J. had used intimidation within the meaning of the 
Conspiracy and Protection of Property Act, 1875. Stephen, 
J., said, " The word intimidation may mean any kind of 
threat, provided it made the person against whom it was 
used reasonably afraid, and if so, then it is contrary to 
the statute. It may be that a threat may be conveyed 
in such a way as not to cause fear in the person threatened. 
But here the magistrate finds that the threat did cause 
fear, and, that being so, I think the conviction was right." 
A. L. Smith, J., said, " The mere fact of the picket men 
being orderly does not prevent their conduct being an 
intimidation." 
Lord Justice Stirling thought that the defendants in 

(r) 12 Cox, C. C. 316. 

(«) 52 J. P. 247 ; 36 W. R. 103. 
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Molestation. CHhlan's case (<), by persisting in the acts of which Giblan 
N^mai complained, had been guilty of coercion. " These acts," 
Amalgamated he Said, " were directed to inflict harm on the plaintiff 
Ui^nJ^ by preventing him from obtaining or retaining employ- 
ment, and consequently from earning his livelihood in 
the only way in which he could do so. . • . They did 
these acts from time to time, as the plaintiff succeeded in 
obtaining employment, by going to his employer and 
threatening that they would resort to the powers which 
were, or were believed to be vested in them, as officers 
of a trade union, and which involved resort to the power 
of numbers in a way which might, and probably would, 
cause detriment to the employer. It may, in my opinion, 
be fairly inferred from the evidence that this course of 
conduct was intended to be continued until he made 
terms satisfactory to the trade union. Such acts, so 
persisted in, seem to me to be in the nature of molesta- 
tion or coercion ; and although they do not involve 
recourse to physical force, I am far from satisfied that they 
are not such as to be illegal even if done by a single 
individual." 
Consequence On the other hand, it seems clear that whatever may 
be the result of attending to obtain or communicate 



itself is information, or to peacefully persuade any person to 

work or abstain from work, such conduct is per- 
fectly legal if unattended by any of the disagreeable 
Reg.^. incidents alluded to. Thus in B&g. v. Shepherd {u) 

Shepherd. a number of men were indicted under 6 Geo. IV. 
c. 129, s. 3 (v), for conspiracy to force men to leave their 
employment. The evidence was to the effect that the 
defendants merely waited outside the place where the 
workmen were employed, and tried to induce them not 
to work there, and that their conduqt was peaceable. 

(0 [1903] 2 K. B. 600 ; 72 L. J. K. B. 907 ; 89 L. T. 386 ; 19 T. L. R. 
708. 

{u) 11 Cox, C. C. 325. 
{v) Appendix B. 
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Under 22 Vict. c. 34 (to), not then repealed, persons who Molestation, 
merely endeavoured peaceably, and in a reasonable manner, 
and without threats or intimidation, to persuade others to 
cease or abstain from work were not to be liable under the 
statute 6 Geo. IV. c. 129, s. 3. It was held that the 
question was whether they had endeavoured to control 
the free action or overcome the free will of the workmen 
by force or intimidation. If there had been merely per- 
suasion, no matter what the consequence was, peaceable 
and unaccompanied by menace or violence, this would 
not render the defendants amenable to criminal justice, 
they being protected by 22 Vict. c. 34. 

Beg. V. Druitt (x) was decided before the Conspiracy Seg.v 
and Protection of Property Act was passed. A strike 
having been declared among some tailors, pickets were 
stationed about the doors of the employers to note work- 
people who went in and out for the purpose of deterring 
them from continuing in such employment and inducing 
them to join the union. It was proved that insulting 
expressions and gestures were used by the pickets to the 
non-union people. Held, that this was intimidation, mo- 
lestation, and obstruction within the meaning of 6 Geo. IV. 
c. 129, s. 3 («), and 22 Vict. c. 34 (w). Bramwell, B., was of 
opinion that " if picketing could be done in a way which 
excited no reasonable alarm or did not coerce or annoy 
those who were the subjects of it, it would be no offence 
in law. . . . Even ... if the picket did nothing more 
than his duty as a picket, and if that duty did not extend 
to abusive language and gestures such as had been de- 
scribed, stiU, if that was calculated to have a deterring 
effect on the minds of ordinary persons by exposing them 
to have their motions watched, and to encounter black 
looks, that would not be permitted by the law of the 
land. ... If the jury were satisfied that this system, 
though not carried beyond watching and observation, was 
still so serious a molestation and obstruction as to have 
(jo) Appendix C. (a;) 10 Cox, C. C. 592. 
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Persistent 
following. 

Smith V. 
Thomasaon. 



Wilson V. 
Benton. 



an effect upon the minds of the work-people, then they 
ought to find these three men guilty." 

The case of Smith v. Thomasson (y) was decided on 
sub-section (2) of section? of the Conspiracy and Protection 
of Property Act, which forbids " persistent following." 
During a strike Smith was posted as a picket outside 
works at which he had been engaged. When the work- 
men who had taken the place of the strikers came out, 
one of them, Thomasson, was silently followed, at a short 
distance, by Smith down two streets. A crowd which 
had been waiting outside the works also followed Thomas- 
son with hostile words and gestures. Held, that the 
justices were right in convicting Smith under section 7 
of the Act. " The legislature," said Pollock, B., " does 
not intend in the 2nd sub-section [of section 7] to deal 
with intimidation by a crowd of people^ The act of one 
person is sufficient to constitute an offence. Further, it 
is very clear that the legislature intended to prevent mere 
acts, though done without any expressed intention. It 
was for the magistrates to say whether the act complained 
of was, in fact, an act of intimidation. There was here 
plenty of evidence that the defendant, in intently dogging 
the footsteps of the workman, committed the act which 
the statute defines as ' persistently following.' There were 
the further facts before the magistrates that many other 
persons were pursuing a common course with the 
appellant." 

Wilson V. Benton (z) was a Scottish case involving 
charges of " persistent following " and " watching and 
besetting." A number of coopers who were on strike 
awaited the appearance of two non-strikers outside a 
brewery at the dinner hour, followed them through the 
street to their homes, waited until they came out again, 
and followed them back to the brewery. The crowd was 
not disorderly, and no violence of any kind was used, but 

{y) 16 Cox, C. C. 740 ; 62 L. T. 68 ; 54 J. P. 596. 

(z) [1910] S. C. (J.) 32 ; 47 So. L. R. 209 ; see also supra, pp. 136, 139. 
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the feeling of the crowd was evidently hostile and there 
were shouts, of " scab " and " blackleg," though it was 
not proved that the accused men uttered these words. 
These facts were considered by the Court to justify a 
conviction on the charge of " persistent following." 

And one of the strikers who had remained in the street Watching and 
near the house in which one of the non-strikers lived, *'«^°**"^- 
and had given a signal to the other strikers to re-form 
and follow the man back to his work when he came out, 
was held to have been rightly convicted of " watching 
and besetting " with a view to compelling a person to 
abstain from doing what he had a legal right to do. It 
was proved that none of the crowd received from, or 
communicated to, the non-strikers any information, and 
that they did not even speak or attempt to speak to 
them. This fact prevented the accused from relying on 
section 2 of the Trade Disputes Act as a defence. 

It was held in Charnock v. Court (a) that " watching or Chamock v. 
besetting" withinthe meaningof sub-section (4) of section 7 "" ' 
of the Conspiracy and Protection of Property Act, does 
not necessarily mean any lengthened watching, and is not 
limited to places which the person watched or beset 
habitually frequents. During the course of a strike 
two agents of a trade union attended at a landing stage 
to await the arrival of a steamer containing workmen 
imported by the masters from Ireland to replace the men 
on strike, and on the arrival of the steamer they informed 
the Irish workmen of the strike, and offered to pay their 
expenses if they would go elsewhere to work. Held, that 
the attendance at the landing stage was with a view to 
compel the masters to conduct their business in accord- 
ance with the requirements of the men, and was not in 
order merely to communicate information ; and (2) that 
it was a watching or besetting within sub-section (4) of 
section 7 of the Conspiracy and Protection of Property 

(o) [1899] 2 C!h. 35 ; 68 L. J. Ch. 550 ; 80 L. T. 564 ; 47 W. E. 633 ; 
63 J. P. 456. 
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Act. An interlocutory injunction was granted against 

the officers of the union (i). But see now Trade Disputes 

Act, 1906, s. 3. 

Persons An offence may be committed under sub-section (4) of 

belt^d"^ section 7 of the Conspiracy and Protection of Property 

not be in em- Act, even though the persons who happen to be in the 

P oymen . pjj^gg beset are not in the service or employment of any 

Farmer v. o*^^^ person. Thus in Farmer v. Wilson and Others (c) 

Wilam. a federation of shipowners had provided a depot ship for 

men intending to serve as seamen on their ships. Certain 

men were on board the depot ship and had entered into 

engagements with the federation to remain on board 

until engaged to serve as seamen on ships belonging to 

members of the federation, receiving in the mean time 

daily wages and rations from the federation. Wilson and 

others, with a view to compelling these men to abstain 

from remaining on board the depot ship and fulfilling 

their engagements, beset the ship and the approaches 

thereto. Held, that they ought to be convicted, as it was 

immaterial for the purpose of the sub-section that the 

relationship of master and servant did not exist between 

the federation and the men. 

The federation was not qualified under section 111 of 
the Merchant Shipping Act, 1894, by licence or otherwise 
to engage or supply seamen to be entered on any ship 
in the United Kingdom. The point was therefore raised 
that there was no offence within the meaning of section 7, 
inasmuch as the respondents had not attempted to compel 
the seamen to abstain from doing what they had a legal 
right to do. But the obj ection was overruled on the ground 
that though fulfilling the engagements might not be an 
act which the men had a legal right to do, remaining on 
board the dep6t ship and receiving wages and rations 
were such acts. 

(6) See also Walters v. Oreen, p. 92, aiipra. 

(c) 69 L. J. Q. B. 496 ; 82 L. T. 566 ; 16 T. L. R. 309 • 19 Cox, 0. 0. 
602 ; 64 J. P. 486. 
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The offence of " watching and besetting " (section 7, Watohingand 
sub-section (4), of the Conspiracy and Protection of Pro- ''^setting, 
perty Act) was discussed in the recent case of Ward, Lock J%o[ ^^ 
<& Co. V. Operative Printers' Assistants' Society (d). A Operative 
trade union secretary had stationed pickets to watch the Isdmnis. 
plaintiffs' printing works for the purpose of inducing the 
workmen employed there to join the union, and then to 
determine their employment by proper notices, the object 
being to compel the plaintiffs to become employers of 
union men and to abstain from employing non-union 
men. There was no evidence that the pickets invited 
the men to break their contracts, and the picketing was 
carried out without causing by violence, obstruction, or 
otherwise, a common law nuisance. Held, that no offence 
had been committed within the meaning of section 7, sub- 
section (4). Vaughan Williams, L.J., said, " There is no 
evidence ... of the pickets employed by the union 
having done anything beyond obtaining or communicating 
information ; but I think there is evidence that the 
defendants both induced workmen to join the union, and 
employed pickets to watch and beset the printing premises 
with a view to compel the plaintiffs to become employers 
of unionists, and to abstain from employing non-unionists. 
The evidence shows this to have been done without 
causing by violence, obstruction, or otherwise, a common 
law nuisance." See also p. 79, supra. 

Wallis V. United French Polishers' London Society (e) is 
a picketing case on the other side of the line. During a 
strike the defendant society stationed two men each day, 
and on some days more, to walk up and down outside the 
plaintiff's establishment with cards in their hats headed 
pickets, and which stated that the plaintiff's French 
polishers were on strike against a reduction of Id. an hour 
in their wages. It was admitted that the men did not 
speak to any one entering, or about to enter or leave, the 
plaintiff's estabhshment. The plaintiff alleged that the 
(d) 22 T. L. R. 327. (e) The Times, November 28, 1905. 
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. fact that the men walked up and down the pavements 
outside his shop with cards in their hats was a nuisance 
and annoyance to him. An injunction was granted. 
The Master of the EoUs said that what Avas done as 
. described in the affidavits amounted to a wrongful watch- 
ing and besetting without legal authority, and that it did 
not come within what might be called the proviso to 
section 7 [of the Conspiracy and Protection of Property 
Act]. 
Pickets must Section2,sub-section (l),of the Trade Disputes Act, 1906, 
not trespass. _jjj legalising peaceful picketing, confers no right upon 
pickets to enter upon private property without the per- 
Larkinv. mission of the owner. Larkin v. Belfast Harbour Com- 
missioners (/). In this case Lord O'Brien, L.C.J., after 



missioners. pointing out that the Trade Disputes Act and the Con- 
spiracy and Protection of Property Act must be read 
together, considered section 2 of the former Act in con- 
junction with section 7, sub-section (4), of the latter. 
" Watching and besettiug," he said, " plainly means an 
external operation — something not within a house or place 
but without it. . . . And the words in the 2nd section of 
the Trade Disputes Act are, in like manner, to be read in 
connection with the words ' besetting and watching,' thus 
indicating what may be lawfully done without, but not 
within, a house or place." The following comments of 
Madden, J., are also instructive. " If the act of watching 
or besetting is carried out with such a degree of molesta- 
tion as to amount to a nuisance at common law, the motive 
is immaterial, and the nuisance could be restrained by 
iajunction, or made the subject of indictment, according 
as it was of a public or a private character. This was 
clearly estabUshed by the decision of the Court of Appeal 
in England in Lyons v. Wilkins (g). . . . The effect of 
this section [section 2, Trade Disputes Act], read in the 

(/ ) [1908] 2 Ir. R. 214 ; sivpra, p. 81. 

(?) [1896] 1 Ch. 811 ; 65 L. J. Oh. 601 ; 74 L. T. 358 ; 12 T. L. R. 
222, 278 ; 45 W. R. 19 ; 60 J. P. 325. 



STBIKES. 159 

light of the antecedent legislation, is, in my opinion, 
perfectly clear. It legaHsed ... a course of action which 
might otherwise, if carried out in a certain maimer, have 
amounted to a nuisance at common law, provided such 
course of action is resorted to merely for effecting certain 
specified peaceful purposes. To this extent only does the 
Act affect the enjoyment of private property. ' Watching ' 
might be so carried out as not to involve a nuisance, but 
the word ' beset ' almost necessarily connotes an inter- 
ference with the common law right of the owner of the 
house or business premises beset to the enjoyment of his 
property. . . . The interference with private right attri- 
buted to 'picketing' . . . sounded in nuisance and not 
in trespass." 

A device somewhat frequently resorted to in strikes " Black 
and lock-outs is the posting and distributing of bills in l-'^*^-" 
which one of the parties to the dispute is held up to 
shame while public sympathy is solicited . for the other. 
Cases have arisen in which it has been argued that such 
conduct comes within the limits of the terms coercion 
and intimidation. As in the Mogul case (h), the acts 
of the defendants were considered to be no more than 
ordinary acts of trade competition, and therefore not 
actionable, so, in cases of this class, the test seems 
to be : Is the posting of the circular no more than is 
required for the furtherance of the legitimate objects 
of the trade union ? 

Peto V. Apperley (i) was an action for an injunction to Peto v. 
restrain the secretary of a trade union from posting and PV^^^y- 
distributing copies of a notice which was in these terms : — 

" London United Trade Committee of Carpenters and 
Joiners. — Wanted — Carpenters and Joiners to keep away 
from Cane Hill Asylum, pending the settlement of the 
London strike. By order of the Committee, W. Apperley, 
secretary, fro tern." 

(h) [1892] A. C. 25 ; 61 L. J. Q. B. 295 ; 66 L. T. 1 ; 8 T. L. R. 182 ; i 
40 W. R. 337 ; 56 J. P. 101. 
(i) Law Times, October 10, 1891. 
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Jeune, J., refused the injunction, saying that the objects 
were the objects of a trade union society, and it was clear 
on the evidence that no threats or intimidation had been 
used within the meaning of the Conspiracy and Protection 
of Property Act, 1875. . . . There was, on the evidence, 
no personal spite or feeling against the plaintiff. . . . 
The whole point was whether there was " just cause or 
excuse "... for what was being done. It was done 
in furtherance of the objects of a trade union and not 
illegal. Anything done in pursuance of those objects 
was done with " just cause or excuse." That appeared 
to him to be the test whereby the present case would 
ultimately have to be decided. 
Haile v. Haile V. Lillingstone (i), decided at the same time, was 

Lillingsione. g^ much Stronger case. The secretary of a branch of the 
Shop Assistants' Union posted and distributed the follow- 
ing notice : — 

" Boycott the Sweater. — ^An appeal to the public and 
trade unionists. Patronise the shops who close at five 
on Thursdays. We, the undersigned, . . . appeal to you 
... to refuse your custom to and boycott Haile, cheese- 
monger — the blackleg tradesman — ^who has acted the part 
of Pecksniff right through the agitation ; and let every 
self-respecting man and woman, with a sense of duty 
towards others, resent the contemptible part played by 
Haile, and support the shop assistants in the vigorous 
measures taken against those who, by their refusal to 
co-operate with their fellow-tradesmen in shortening the 
hours of labour, are making our Hves one weary round 
of toilsome monotonous labour. . . . The boycott is the 
only weapon now left us to use, having tried moral pressure 
and Acts of Parhament without avail, and all hope in 
that direction has been crushed out ; therefore boycott 
the above and deal exclusively with those who, by giving 
a few hours' leisure to their assistants, show they are 
worthy of support. 

" {Signed) W. Lillingstone." 
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Jeune, J., said that he was clearly of opinion that 
there was no cause of action in the present case, for 
the reasons he had given in Peto v. Apperley ; . . . after 
the Plymouth intimidation case [Curran v. Treleaven, 
supra, p. 141] ... it could not be said that the acts 
complained of amounted to intimidation. 

In the case of Trollope v. London Building Trades' Trolhpe v. 
Federation ( f) the decision of the Court was against the ;^^-^. 
exhibition of the poster. The facts were as follows : — Trades' 
The Federation having ordered a strike on two large jobs ^«<'«''*''^- 
which were being carried out by Messrs. Trollope, the 
contractors, eight or nine members of the Federation 
refused to come out. The defendants then issued to 
every one of their 750 lodges a poster 3 feet by 2 feet, 
edged with black, and containing the names of the men 
who had so rendered themselves obnoxious. This was 
called Trollope's " black list." Hawkins, J., said to the 
jury that whether there was malice was an important 
issue which they would have to determine. ... If this 
publication took place, was it a publication in the form in 
which it appears, merely in the honest interest of the 
union people, or was it ... a mahcious production pub- 
lished for the purpose of forcing Messrs. Trollope to send 
about their business men then in their employ with whom 
they found no fault ? . . . Was it published by these men 
in the course of their duty as officials of their society, or 
was it done to punish Messrs. Trollope for daring to keep 
these men in their employ? ... In considering these 
matters they must look at the form of the placard, the 
heading, " Trollope's Black List," and the mourning 
border. Was it in a form calculated to keep men away 
from Trollope's and injure their business, and was it cal- 
culated to prevent the men whose names appeared in it 
from getting work ? 

The jury found that the list was not published hand fide 
for the purpose of protecting the interests of the association, 
{)) 12 T. L. R. 373 ; 72 L. T. 342. 

T.U. M 
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but maliciously, to compel. Messrs. Trollope to dismiss 
certain of their men who were under contracts to serve 
them; that it was published vindictively; that it was 
calculated to injure, and did injure, Messrs. Trollope and 
their workmen. Damages and an injunction granted. 

In Pinh v. Federation of Trades and Labour Unions (k) 
an interim injunction was granted to restrain some of the 
defendants from circulating a letter asking the secretaries 
of co-operative societies to acquaint their members with 
the conduct of a firm of jam manufacturers who, it was 
alleged, had boycotted five lightermen in their employ- 
ment because they were members of a trade union. The 
object of the circular was admittedly to induce members 
of co-operative societies to purchase goods other than 
those of the offending firm. The injunction was granted 
not only in respect of the circular in question, but in respect 
of any future similar circulars. 



Seamen. 
Section 16, 
Conspiracy 
and Protec- 
tion of Pro- 
perty Act. 
Section 236, 
Merchant 
Shipping Act, 
1894. 



The position of seamen under the Conspiracy and Pro- 
tection of Property Act is somewhat anomalous. Sec- 
tion 16 of that Act is as follows : — 

" Nothing in this Act shall apply to seamen or to 
apprentices to the sea service." (1). 

The term " seaman " must be taken in the limited 
sense of the definition in the Merchant Shipping Acts, 
per Lord Eussell, C.J., in Beg. v. Lynch and Jones (m). 

By section 742 of the Merchant Shipping Act, 1894, 
seaman is defined to include " every person (except 
masters, pilots, and apprentices duly indentured and 
registered) employed or engaged in any capacity on 
board any ship." 

The offences against which the Conspiracy and Protec- 
tion of Property Act provides are, when committed by 
seamen, dealt with under section 257 of the Merchant 

{k) 67 L. T. 258 ; 8 T. L. R. 216, 711. 
{I) Appendix J. 

(m) [1898] 1 Q. B. 61 ; 67 L. J. Q. B. 59 ; 79 L. T. 568 : U T. L. R. 
78 ; 18 Cox, C. C. 677 ; 46 W. R. 205. 
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Shipping Act, 1854, re-enacted in section 236 of the 
Merchant Shipping Act, 1894, which provides that : 
" Every person who hy any means whatever persuades or 
attempts to persuade any seaman or apprentice to neglect 
or refuse to join or proceed to sea or to desert from his 
ship, or otherwise to absent himself from his duty shall, 
for each such offence, in respect of each seaman or appren- 
tice, be liable to a fine not exceeding ten pounds." 

Section 16 of the Conspiracy and Protection of Property 
Act, 1875, means only that the punishments prescribed 
by the Act are not to fall on seamen. Thus where a sea- 
man was indicted under section 7 of this Act for 
unlawfully intimidating a fireman with a view to 
compel him to abstain from serving as a fireman on 
board a certain ship, the indictment was quashed on 
the ground that the prisoner being a seaman, nothing 
in the Act under which he was indicted would apply 
to him. Beg. v. Wall (w). 

The ruUng in Beg. v. Wall was followed in Beg. v. Beg. v. Wall. 
Phillips and Beg. v. Cole (o), where two seamen were p^^lij'g 
indicted under the Conspiracy and Protection of Property Seg. v. Cok. 
Act, 1875, for unlawfully using personal violence in order 
to prevent another person doing a lawful act. A verdict 
of not guilty was directed. 

But the case of an offence against a seaman by a person 
who is not a seaman, is not excluded from the Act by 
section 16. In Kennedy v. Cowie(^), Kennedy, a fireman, Kennedy v, 
had signed articles to serve on a certain ship as fireman. ^°^^- 
As he left the shipping office he was met by Cowie, who 
was a delegate of the Seamen's and Firemen's Union, but 
who was not himself a seaman. Cowie, it was alleged, 
intimidated Kennedy, in consequence of which the latter 
abstaiaed from joining the ship. It was held that Cowie 

(n) 112 C. C. C. Sess. Papers, 880. 
(o) 113 C. 0. C. Sess. Papers, 622. 

(p) [18911 1 Q. B. 771 ; 60 L. J. M. C. 170 ; 64 L. T. 598 ; 17 Cox, C. C. 
320 ; 39 W. R. 686 ; 53 J. P. 680. 
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was not protected by section 16. Day, J., said, " All 

which is meant by this saving clause is that nothing in 

the Act shall make persons who are seamen responsible 

for the offences there dealt with." 

Only persons Persons whose calUng or occupation is the sea, but who 

actuaUy en- a,re not actually employed or engaged as seamen, are not 

men are pro- exempted by section 16 of the Conspiracy and Protection 

section Ye °^ Property Act from the operation of that Act. Beg. v. 

Beg. V. L^ch Lynch and Jones (m). The prisoners had been indicted 

and Jones, and convicted for an offence under this Act. They 

followed the sea as a calling, each of them having been 

engaged as fireman on board steamships, but on the day 

in question they were not engaged or employed as firemen 

or seamen on board ship. It was not shown when either 

of them had been last so employed or engaged. Lord 

Eussell of Killowen, C. J., said, " Why are seamen exempted 

from the provisions of the Act and not a carpenter or any 

other workman or artificer ? If seaman means seafaring 

man it would be difficult to suggest any reason for so 

large an exception ; whereas, if it is taken in the limited 

sense of the definition in the Merchant Shipping Act, a 

reason for such exception might possibly be found in the 

special legislation of those acts applicable to the limited 

class of seamen as therein defined." Speaking of section 

257 of the Merchant Shipping Act, 1854, he said, " This 

provision creates a wide distinction between a seaman 

actually employed or engaged under the Merchant Shipping 

Act and a mere seafaring man not so actually employed 

or engaged." 

The point was raised whether, as the Merchant Shipping 
Act, in defining seaman, adds the words " on board any 
ship," a seaman would be liable under the Conspiracy and 
Protection of Property Act, if he committed the alleged 
illegal act ashore. In answer. Lord Eussell said that such 
an objection had no real foundation, as the employment 
or engagement must be decided as a fact in each case, 
and a seaman may well be held to be employed or engaged 



STRIKES. 165 

on board a ship although at the particular point of time 
he may have been sent ashore on duties connected with 
the ship. 

Section 22 of the Trade Union Act, 1871, forbids 
interested persons to act as members of a court of sum- 
mary jurisdiction or appeal for the purposes of the Act. 
In the case of The Queen v. Mackenzie and Others {q) an 
officer of a trade union was convicted under section 7 of 
the Conspiracy and Protection of Property Act, 1875, of 
the offence of leading a large crowd after an agent of the 
Shipping Federation, Ltd., with a view to compel him to 
abstain from following his occupation. Three of the 
magistrates who heard the case owned shares in shipping 
companies which were insured in an association which 
was a member of the Shipping Federation, Ltd., but 
Collins, J., thought that the circumstances were not such 
as to raise a presumption of bias on the part of the 
magistrates objected to. 

(2) [1892] 2 Q. B. 519 ; 67 L. T. 201 ; 61 L. J. M. 0. 181 ; 17 Cox, C. C. 
542 ; 41 W. R. 144 ; 56 J. P. 712. 



CHAPTEE VI. 

TEADE UNION FUNDS. 

Trade union The power of the Courts to interfere in matters relating 
t^^ ^"d'^"* **' *^*'^® union property and funds, is derived in part from 
nary laws their jurisdiction in equity to restrain the misappHcation 
kte^trust"" °^ direct the apphcation of any trust property, and in part 
-funda. from the provisions of the Trade Union Acts. 

In Yorkshire Miners' Association v. Howden (a), Lord 
Lindley said, " The Trade Union Act, 1871, contains a care- 
fully framed scheme to enable trade unions to acquire and 
to hold, through the medium of trustees, funds for the 
benefit of their members who, as already observed, are ex- 
pressly mentioned in section 8 . . . The natural legal infer- 
ence would be that the ordinary equitable machinery for 
preserving the trust property, and for executing the trusts 
on which it is held, would be available for the members." 
And in the Scottish case of M'Laren v. Miller (b), where 
it was sought to prevent a branch society from deaUng 
wrongfully with the funds, Lord Giffard said, " It is said 
that they are in possession of certain funds belonging to 
the society, and it is alleged by the pursuers that the 
defenders propose to uplift these funds and apply them to 
purposes not authorised by the objects or by the rules 
of the society. If this be so, a decree to prevent such a 
proceeding will be quite as competent against these 

(o) [1905] A. C. 256 ; 74 L. J. K B. 511 ; 92 L. T. 701 ; 21 T. L. R. 
431 ; 63 W. R. 667. 
(6) 7 R. 867. 
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trustees of a trade union society, allowed and recognised 
by law, as it would be against any private trustee misusing 
or embezzling private trust funds." Lord Ormidale, deal- 
ing with the argument that in such cases section 4 of the 
Trade Union Act, 1871, deprived the Court of jurisdiction, 
said, "To my mind it is obvious that the expressions 
in the section have no reference to actions of interdict, 
which are intended merely to preserve the status qm." 

The special provisions of the Trade Union Acts relating Special pro- 
to the property and funds of trade unions will now be ^Jf^^^^^g j, 

dealt with. the Trade 

A registered trade union and each branch of a trade ^""'° ^''^' 
union may acquire and hold land not exceeding one acre 
in extent, and, if necessary, may dispose of the same by 
sale, exchange, mortgage, etc. (Trade Union Act, 1871, 
section 7 (c)). It is only under this Act that such acquisi- 
tion and holding are possible. Otherwise, the Mortmain 
Acts and the prohibitions of perpetuities remain in force. 
The word " purchase " as used in section 7 has been held 
to mean purchase in the ordinary sense of " buying for 
money," and not in the technical sense of acquiring other- 
wise than by descent or escheat. Consequently a devise 
of land by will to a trade union is invalid {In re Amos, 
Carrier v. Price (d)). 

The real and personal property of a registered trade 
union is vested in the trustees of the union, while the pro- 
perty of a branch is vested in the branch trustees. But 
section 3 of the Act of 1876 permits^ the property of a 
branch to be vested in the trustees of the union if the rules 
of the union so provide (e). Where there is a change of 
trustees any property consisting of stocks and securities 
in the public funds must be transferred into the names of 
the new trustees, but all other kinds of property vest in 

(c) Appendix E. 

(d) [1891] 3 Ch. 159 ; 60 L. J. Ch. 570 ; 65 L. T. 69. 

(e) Appendix F. 
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Actions re- 
lating to 
trade union 
property. 



the trustees without any new assignment or conveyance 
(section 8 of the Trade Union Act, 1871 (c), and section 3 
of the Trade Union Act, 1876 (e)). See also Cope v. 
Crosmgham, infra, p. 170. 

Where a trustee of a trade union is absent from the 
country, or becomes bankrupt etc., or a lunatic, or 
dies, or is removed from ofi&ce(/), or if it be not 
known whether he is alive or dead, and there be standing 
in his name at the Bank of England or Ireland any stock 
belonging to the trade union, the Eegistrar of Friendly 
Societies may direct the transfer of the stock in the names 
of other persons as trustees (section 4, Trade Union Act, 
1876 {g)). 

The trustees of a trade union need not be members 
thereof (Lord Davey in Yorkshire Miners' Association v. 
Howden (h)). 

Actions and other proceedings relating to trade union 
property may be brought or defended, either by the 
trustees or by any other officer of a trade union authorised 
by the rules (section 9, Trade Union Act, 1871 (i)). 

It was said by Farwell, J., in Taff Vale Bailway Co. v. 
Amalgamated Society of Bailway Servants (J), that sections 
8 and 9 of the Trade Union Act, 1871, in expressly pro- 
viding for actions in respect of property being brought 
by or against the trustees, impliedly exclude the trustees 
from being sued in tort, and from that it followed that an 
action in tort must be brought against the society in its 
registered name. But by section 4 of the Trade Disputes 
Act, 1906, trade union funds are no longer liable for torts 
committed on behalf of a trade union by its officers or 

(/) A trustee is removable under an express power contained in the 
instrument creating the trust, or under the Trustee Act, 1893, ss. 10 & 25. 
See Appendix S. 

(g) Appendix F. See also Appendix G. Rules 17-20 and Appendix 
H. Forms P, Q, and R. 

(h) [1905] A C. 256 ; 74 L. J. K. B. 511 ; 92 L. T. 701 ; 21 T. L. R. 
431 ; 53 W. R. 667. 

(t) Appendix E. 

( j) [1901] A. C. 426 ; 70 L. J. K. B. 905; 85 L. T. 147 ; 17 T. L. R. 
698 ; 50 W. R. 44 ; 65 J. P. 596. 
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members, though if the wrong complained of is not done 
in contemplation or furtherance of a trade dispute, 
there is reason to believe that the funds of the union 
are still liable. See Bickards v. Bartram, supra, 
p. 104. 

In lAnaker v. Pitcher (fc) an action of libel was brought 
against the trustees of the Amalgamated Society of 
Railway Servants in respect of a libel contained in the 
Railway Beview of which the society were the publishers 
and proprietors. The newspaper had been registered 
under the Newspaper Libel and Registration Act, 1881, 
in the names of the trustees of the society. It was held 
that the trustees were entitled to be indemnilied out of 
the funds of the union in respect of the liability incurred 
by them as the registered proprietors of the paper, and that 
they could be properly sued in their capacity as trustees 
so as to bind the funds of the union. But see p. 107 as 
to suggested meaning of sub-section (2) of section 4, Trade 
Disputes Act, 1906. 

And where the general secretary of a trade union was 
dismissed without notice and brought an action against 
the trustees for twenty-three weeks' salary, it was held 
that under sections 8 and 9 the trustees were properly 
made defendants (Curie v. Lester (l)). 

Where there is a dispute between the executive council Dispute be- 
of a trade union and a branch of the same, and the latter ^^^^^° 
refuses to deliver up the property of the branch, an action branch as to 
may be brought under section 9 against the branch trustees branok!'' " 
for the recovery of the property (Madden v. Bhodes (m), see 
also infra, p. 178). 

The rules of a society may be such as ta enable the Relationship 

society to prevent a branch misapplying the funds, though ti^^union 

they do not empower it to compel the branch to pay over and branch 

may be such 
as to em- 

(*) 70 L. J. K. B. 396 ; 84 L. T. 421 ; 49 W. R. 413 ; 17 T. L. R. 256. ?°rf *^f 

(I) 9 T. L. R. 480. raevent a 

(m) [1906] 1 K. B. 534 ; 75 L. J. K. B. 329 ; 94 L. T. 741 ; 22 T. L. R. P^J!"*!'^ 

356 ; 64 W. R. 373 ; 70 J. P. 230. tfo" Stanch 

funds. 
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Cope v.^ to the society the funds in hand. Thus in Cope v. Cro'sing- 
ham (n) (o) the members of a branch, being dissatisfied 
at the suspension of the general secretary, passed a resolu- 
tion threatening to secede from the union and to distribute 
the funds among its members unless the secretary was 
reinstated. When the new secretary requested the branch 
secretary to pay over the funds of the branch the latter 
refused and threatened to distribute them. 

The rules of the society relevant to the matter in 
dispute were thus summarised by Eve, J. : — 

In the event of a deficiency in the funds of the central 
society there was power vested in the executive committee 
to make a»levy up to a very large percentage on all the 
funds of the branches. 

It was the duty of the branch to contribute a sum of 
6s. a year, or Is. M. a quarter, to the head office fund in 
respect of each financial member of the branch. 

There was a special fund, the Labour Eepresentation 
Fund, of l^d. per annum per head, which was payable 
without deduction to the head office. There was a pro- 
vision that any surplus of the sick pay over certain fixed 
amounts, which vary with the membership of the branch, 
should be paid to the central society. 

It was held that an action by the trustees of the trade 
union to restrain the misapplication of the funds of the 
branch was maintainable, notwithstanding section 4 of 
the Trade Union Act, 1871. 

The Court made a declaration that the resolution of the 
seceding branch of the trade union to distribute the funds 
of the branch among the members of the branch was 
ultra vires the rules of the branch, and granted an injunction 
restraining the branch trustees from making such distribu- 
tion of the branch funds, or from dealing with the same 
otherwise than in accordance with the rules. In the 

(m) 24 T. L. R. 816 ; 77 L. J. Ch. 777 ; [1908] 2 Ch. 624 ; 99 L. T. 609. 
(o) Affirmed by Court of Appeal, 25 T. L. R. 593 ; 78 L. J. Ch. 615 ; 
[1909] 2 Ch. 148 ; 100 L. T. 945 ; 53 S. J. 559. 
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Chancery Division (w) Eve, J., said, " It is said on behalf 

of the defendants that the fund belongs to the members 

of the branch and that the head trustees have nothing 

to do with it. The answer to that is that the society is very 

much interested in the carrying on of the branches as the 

rules of the society clearly show. The rules establish this 

— that the society is largely interested in the property 

of the branches, and that the head trustees have sufficient 

interest in the branch fund to entitle them to maintain 

this action." And in the Court of Appeal (o) Buckley, L. J., 

said, " The outcome of these provisions [the rules of the 

union] I think is that the branch does not exist as a 

separate union . . . Although a branch has, under the 

rules, separate trustees, it has not separate funds in the 

sense of being entitled, as regards such sums as under 

the rules are, from time to time, left in its hands, to a right 

to those funds in the branch as distinguished from a right 

to them in the society. . . . The funds are not the funds 

of the branch as distinguished from the union, but the 

funds of the branch as a constituent part of the union." 

The Court of Appeal refused to make any order that 

the defendants should pay over the funds of the branch 

in their hands to the plaintiff. Deahng with this claim 

the Master of the EoUs said, " Now by section 8 of the 

Act of 1871, the real and personal estate of any branch 

of a trade union is vested in the trustees of such branch, 

and not in the trustees of the union. It is true that, by 

section 3 of the Act of 1876, section 8 is amended by 

inserting after the words ' trustees of such branch,' the 

words ' or of the trustees of the trade union if the rules 

of the trade union so provide.' But I am clearly of opinion 

that there is nothing to be found in the rules of this trade 

union to prevent the application of section 8. Indeed 

it is plain that the rules contemplate and expressly provide 

that the branch funds shall be vested in the branch 

trustees. This seems to strike at the root of the plaintiff's 

title to require payment of the money in the hands of the 
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defendants. It is no doubt true that the rules contain 
numerous provisions for the payment of various sums 
out of branch funds to the head office and to other persons 
(such as branch secretary, and branch auditors, and 
members for sick pay), and on the other hand for payment 
by the head office of various sums to or for the benefit of 
members of the branch. This, however, involves the 
administration of the funds according to the rules, and to 
order payment would be a direct enforcement of an agree- 
ment for the application of funds to provide benefits to 
members, and would therefore fall within section 4. I do 
not intend to indicate an opinion that new trustees of the 
union could not maintain an action to recover funds from 
former trustees, and the same would apply to new trustees 
of the branch as against former trustees of the branch. 
That would not involve any administration. But I am 
unable to apply that principle in the present case. I 
think that branch trustees never were trustees of the 
union and were never accountable as such." Buckley, L.J., 
however, went so far as to suggest that effect might be 
given to the rights of preservation of the funds by an order 
to hand over the funds to the new branch trustees if and 
when such were appointed. 

The facts in Duke v. Littleboy (p) were somewhat like 
those in Cope v. Crosingham. The central executive of a 
trade union having refused to sanction a strike of a branch, 
the branch passed a resolution to secede. The president, 
general secretary, and other members of the executive 
council brought an action against the president, secretary, 
treasurer, and trustees of the branch asking for an injunc- 
tion to restrain them from dividing the funds of the branch, 
or from dealing with them contrary to the rules. The 
injunction was refused on the ground that to grant it 
would be a direct enforcement of an agreement within 
the meaning of section 4 of the Trade Union Act, 1871. 

(p) 49 L. J. Ch. 802 ; 43 L. T. 216 ; 28 W. R. 977. 
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Since the case of Yorkshire Miners' Association v. 
Howden (q), the decision in which is an agreement with 
McLaren v. Miller (r) and Wolfe v. Matthews (s), Duke v. 
lAttleboy can no longer be binding. 

In the Scottish case of M'Laren v. Miller (r), an 
interdict was granted at the instance of the trustees of the 
Amalgamated Society of Eailway Servants for Scotland 
to restrain a branch of the society from withdrawing from 
the bank money belonging to the branch with a view to 
its distribution among the branch members in defiance 
of the rules of the society. Lord Giffard, in granting the 
interdict, said that a decree to prevent the defendants 
uplifting the funds of the branch and applying them to 
purposes not authorised by the objects or rules of the 
society, would be quite as competent against the trustees 
of a trade union allowed and recognised by law, as it 
would be against any private trustee, though care must 
be taken to so frame the interdict that the funds of 
the society should not be locked up indefinitely or 
permanently. 

In Wolfe V. Matthews (s), two trade unions having 
amalgamated, certain members of one of the societies 
sought an injunction to prevent the funds of their society 
being applied to the purposes of the amalgamation, on 
the ground that such application was contrary to an agree- 
ment among the members of the society that its funds 
should be used for providing benefits to the members. 
The injunction was granted on the ground that the rules 
did not authorise any amalgamation, or any such applica- 
tion of the funds as proposed, and that the evidence did 
not show the consent of two-thirds of the members as 
required by section 12 of the Act of 1876. 

The judgments pronounced in Yorkshire Miners' A member of 

a trade union 

(q) [1905] A C. 256 ; 74 L. J. K. B. 511 ; 92 L. T. 701 ; 21 T. L. E. 
431 ; 53 W. B. 667. 
(r) 7 E. 867. 
(3) 21 Ch. D. 194 ; 51 L. J. Ch. 833 ; 47 L. T. 158 ; 30 W. R. 838. 
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may bring an Association V. Howden (u) (q) (for the facts in which, see 
\raS'mL-^ *"P™' P* ^^) contain passages which throw much light 
application of pn the constitution of a trust under the Trade Union Acts, 
tZteeT'"^! 1871 and 1876. Section 4 of the Act of 1871 does not 
not do so. prevent an individual member from bringing an action 
YorhsMre q^ behalf of the members of the association to restrain a 
ciation v. misappUcation of funds, when it is plain that the trustees 
Howden. ^y[ not do SO. This is in accordance with the principle 
under which an individual member of a joint stock com- 
pany is allowed to sue in his own name to prevent something 
being done which is ultra vires, and it is not a condition 
precedent to the maintenance of the action by an individual 
member of the union that he should have applied to the 
trustees to take action for that purpose where it is clear that 
the appUcation would have been useless. Per Vaughan 
Wilhams, L.J., inthe Court of Appeal (m). " It is," said 
Stirling, L.J., " the right of any one of their cestuis que 
trust, as the members of the association are expressly 
declared to be under the term of the Act of Parliament, 
to bring an action to restrain such misapplication." And 
Lord Halsbury in the House of Lords (g) said, " The 
trustees of a trade union being the persons in whom the 
property of the union is vested, they are subject to the 
ordinary law which protects trust property from being 
diverted from its proper objects." And see the words of 
Lord Lindley quoted at p. 166, supra. See also the case 
of Alfin V. Hewlett, p. 31, supra. 
Dissolution of The rules of every trade union must provide for the 
Dtapoearo"' dissolution of the union (section 14, Trade Union Act, 
funds. 1876) (v). 

Stride V. In Strick v. Swansea Tin Plate Co. (w) the affairs of a 

Swaneea Tin , , . , . , , . , , . 

Plate Co. trade union which was being wound up came before the 

Court. One of the rules of the association provided that 

{u) [1903] 1 K. B. 308 ; 72 L. J. K. B. 176 ; 88 L. T. 134 ; 19 T. L. R. 
193. 
(») Appendix F. 
(«!) 36 Ch. D. 558 ; 57 L, J, Ch. 438 ; 57 L. T. 392 ; 35 W. R. 831. 
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upon the winding-up and closing of the business of the 
association any funds that might be in existence should, 
after payment of all expenses and the clearing off of all 
liabilities, be divided amongst the members of the associa- 
tion in the same proportion as they should have contributed 
to the funds. Another rule was as follows : " Any 
person, being a member of the said association, who shall 
,not act upon and keep all the rules of the said associa- 
tion, shall thereupon cease to be a member thereof, and 
shall forfeit all moneys paid into the said association, 
and shall under no circumstances or conditions be entitled 
to any repayment, or to any compensation or allowance 
in respect of his being a member of the said association, 
or in respect of any claim which he may then have against 
the funds of the said association." 

Several members who had been expelled under the 
latter rule claimed to share in the distribution, but the 
Court held that the funds must be distributed according 
to the rules, and that only existing members were 
entitled to participate in the distribution. 

Where no provision is made by the rules of a society In re, 
for the distribution of the funds on a dissolution, the ^^^e'w 
Court will distribute the funds amongst the existing ete., Socie^j/. 
members at the time of dissolution. Thus in the case 
In re the Printers' and Transferrers' Amalgamated Trades 
Protection Society (x), the rules of the society contained 
no provision for the distribution of its funds on a dissolu- 
tion. At the time of dissolution, the society, consisted 
of 201 members, and possessed funds to the amount of 
£1000. It was held that there was a resulting trust in 
favour of those who had subscribed to the fund, and that 
the money was divisible amongst the existing members 
in proportion to the amount contributed to the funds by 
each member, irrespective of the fines or payments made 
by or to members in accordance with the rules. 

{x) [1899] 2 Ch. 184 ; 68 L. J. Ch. 537 ; 47 W. R. 619 ; W. N. 86 ; 
15 T. L. E. 394, 
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Gunnack v. 
Edwards. 



Begistrar of 

VriendVy 

Societies. 



In Gunnack v. Edwards (y) a society registered under 
the Friendly Societies Act, 1829, had been established to 
raise by subscriptions, fines, and forfeits of its members, a 
fund to provide annuities for widows of deceased members. 
When the last widow annuitant died there was in existence 
a surplus of £1250. Held, that there was no resulting 
trust in favour of the legal personal representatives of 
members of the society, that the society was not a charity, 
and therefore the unexpended fund was not apphcable 
cy-pres to charitable purposes, and that the fund passed 
to the Crown as bona vacantia. Lord Halsbury described 
the arrangement as a business-like one, each member of 
the society contributing a certain sum on the understand- 
ing that if he predeceased his wife, she should receive an 
annuity. Thus, when the last annuitant died, the beneficial 
interest of each contributor had been entirely exhausted. 

In the case of The Queen v. The Begistrar of Friendly 
Societies (z) a trade union broke up into two sections, 
and each applied to be registered under the old name. 
As the effect of registering either section under that name 
would have been to give that section the control of the 
funds belonging to the society, it was held that neither 
could then be registered until a competent Court had 
ascertained the legal status of each. 



Protection of LIABILITY OF TRUSTEES, OFFICERS, ETC., TO ACCOUNT: 
trade union -r, _ 

funds against rUNISHMENT FOR DISHONESTY, ETC. 

dishonesty of _. i « • i i , , 

officials. The rules of every registered trade umon must provide 

for : — 
(a) The appointment and removal of a general com- 
mittee of management, of a trustee or trustees, 
treasurer, and other officers. 
(&) The investment of the funds and an annual or 
periodical audit of accounts. 

{y) [1896] 2 Ch. 679 ; 65 L. J. Ch. 801 ; 76 L. T. 122 : 12 T. L. R 
614 ; 45 W. R. 99. 
[z) L. R. 7 Q. B. 741 ; 41 L. J. Q. B. 366 ; 27 L. T. 229. 
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(c) The inspection of the books and names of members 
of the trade union by every person having an 
interest in the funds of the trade union (Schedule I. 
Trade Union Act, 1871, clauses 3, 4, and 5 (a)). 

In Norey v. Kee'p and Others (&) it was held that certain 
members of a trade union were entitled to an inspection 
of the books and accounts by an accountant on their 
behalf, such accountant to give an undertaking not to 
make use of the information acquired except for the 
purpose of advising his chents. 

A trustee of a registered trade union is only Hable in 
respect of moneys which have been actually received by 
him, and cannot otherwise be called upon to make good 
any deficiency in the funds (section 10, Trade Union Act, 
1871 (a)). 

The treasurer must render an account of his treasurership 
when required, and, when the account has been audited, 
must, if required, hand over any balance of moneys due 
from him, and all property of the union in his hands. 
If he fail to hand over such balance or property, the 
trustees may sue him therefor (section 11, Trade Union 
Act, 1871 (a). Of. Friendly Societies Act, 1896, s. 55, 
Appendix E). 

Any person, whether a member of a trade union or not, 
who, by fraud, obtains possession of any of the property 
of a trade union, or who, being in possession of such 
property, wilfully withholds or fraudulently misappUes 
it, or wilfully applies it to purposes not sanctioned by 
the rules, may be summoned before a Court of Summary 
Jurisdiction. The Court may order him to deliver up the 
property, to repay the money improperly appHed, and to 
pay, if it think fit, a penalty of £20 and £1 costs. If the 
person so ordered make default in complying with the 
order, he is liable to imprisonment for three months. 

(o) Appendix E. 

(6) 2.1 T. L. R. 289 ; 78 L. J. Ch. 334 ; [1909] 1 Ch. 561 ; 100 
L. T. 322. 

T.U. N 
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Section 12 of 
Trade Union 
Act, 1871, 
and section 
87 (3) of 
Mendly 
Societies 
Act, 1896, 
compaied. 

Barrett v. 
Markham 
and Madden 
V. Rhodes. 



It is possible to proceed against such person by indict- 
ment instead of by summary procedure (section 12, Trade 
Union Act, 1871) (a). 

This section is, in substance, the same as section 24 
!0f the Friendly Societies Act, 1856, re-enacted by section 87, 
sub-section (3), of the Friendly Societies Act, 1896 (see 
Appendix E), and in the case of Barrett v. Markham (c) 
it was decided that to render the treasurer of a friendly 
society liable to the penalties imposed by the last-named 
section, for withholding or misapplying moneys of the 
society which have come to his hands as treasurer, it 
must be shown that he has been guilty of some fraud or 
misrepresentation. Mere inability to pay over the money 
to the trustees is not enough. 

Willis, J., said, " A civil remedy having been given 
against a defaulting officer by section 22 [re-enacted by 
section 55, Friendly Societies Act, 1896. See Appendix 
K] (d), a proceeding of a criminal or penal nature is given 
by section 24 in respect of something which is of a 
criminal character. ... I found my decision upon the lan- 
guage used ... in section 24. ' If any officer having any 
moneys, securities, etc., of the society in his possession, shall 
withhold or misapply the same.' — That clearly means a 
withholding or misapplying under circumstances importing 
misconduct. And this is confirmed by the proviso at the 
end of the section. ' Provided that nothing herein 
contained shall prevent the said society from proceeding 
by indictment, etc. ..." It is evident that the section 
intended to create an offence." 

The decision in Barrett v. Markham was used by the 
Court as a guide in Madden v. Bhodes (e). A branch 
of a trade union having refused to obey the instructions 
of the society, the executive council of the society demanded 

(c) L. R. 7 C. P. 405 ; 41 L. J. M. C. 118 ; 27 L. T. 313 ; 36 J. P. 
635. 

{d) Of. section 11, Trade Union Act, 1871 (Appendix E). 

(e) [1906] 1 K. B. 534 ; 75 L. J. K. B. 329 ; 94 L. T. 741 ; 22 T. L. R. 
356 ; 64 W. R. 373 ; 70 J. P. 230. 
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the resignation of the branch officers and committee, and 
authorised two of the general trustees to go to the branch 
and compel the branch trustees to deliver up the moneys, 
books, and all property held by them in trust for the 
society. The branch society called for the withdrawal of 
the resolution, faiHng which, they threatened to withdraw 
from the society. The society then issued a summons 
under section 12 of the Trade Union Act, 1871, against 
the trustees of the branch, complaining that they, having 
in their possession certain moneys, books, etc., of the 
society, wilfully withheld the same. No fraud or dis- 
honesty was alleged. Held, that in the absence of fraud 
an officer of a trade union is not liable to the penalties 
imposed by section 12 of the Trade Union Act, 1871, 
but that under section 9 of that Act, an action may be 
brought against him for the recovery of the money. 
Lord Alverstone said, " Looking at the latter words 
of section 12 and the nature of the punishment to be 
inflicted, I should have thought that the section was 
clearly deaUng with something more than a mere civil 
wrong. ... In my opinion section 9 of the Act of 1871 
gives quite as full a civil remedy as section 22 of the 
Act of 1855 [Friendly Societies Act] (/) does, and I am 
unable to agree with the contention that the effect of 
section 4 of the Act of 1871 is to prevent section 9 from 
being appHcable to the circumstances of the present case. 
In my opinion the dispute in this case, which is one 
between the officials of a trade union and the trustees of 
a branch of the union relating to the property of the 
union, is one which is directly contemplated by section 9." 

As will be seen from the judgment of Lord Alverstone The ofienoes 
above, the acts dealt with in section 12 are criminal ge^o^tioiTi^ ^^ 
offences, and the failure to appreciate this fact led the are criminal 
magistrates into an error in the case of Beg. v. Trust- ° 
cott (g). Summonses having been taken out under 

(/) Re-enacted by section 55, Friendly Societies Act, 1896 
(Appendix R). 

to) 81 L. T. 188 ; 19 Cox, C. C. 379. 
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section 12 against two branch officials for wilfully with- 
holding from the trustees of the union certain sums of 
money, the men were ordered to pay the amount withheld. 
They neglected to comply with the order and appUcation 
was made under section 12 for their committal. The 
magistrates, however, being under the impression that the 
liability of the two men to pay the money ordered to be 
paid was only a civil debt, thought that they were pre- 
vented by section 6 of the Summary Jurisdiction Act, 
1879, from committing the men to prison, unless judgment 
summonses were issued and proof given that they had 
means. Lawrence, J., thought the magistrates had come 
to a wrong conclusion upon the point, and that they might 
have made an order for imprisonment in default of payment 
of the money. 
Imprisonment Imprisonment under section 1 2 operates as an extinguish- 
undOT section ^jent of the debt. It is not only a punishment for the 
guisheslia- criminal offence, it is also execution upon the person of 
the debtor with regard to the money found to be due. 
Thus in Knight v. Whitmore (h) the treasurer of a branch 
of a registered trade union was proceeded against under 
section 12, and was convicted of unlawfully and fraudu- 
lently misapplying the money. He was ordered to repay 
it, and in addition was fined £5. Having failed to pay 
as ordered, he was sent to prison for two months. Subse- 
quently the general secretary of the society sued him in 
the County Court for the sum he had appropriated. It 
was held that as the plaintiff had had recourse to the 
remedy provided by section 12 of the Trade Union Act, 
and the defendant had been punished, the punishment 
suffered by him operated as an extinguishment of the debt. 
" I think," said Field, J., " if a prosecutor after having 
recourse to the criminal procedure was enabled to proceed 
against a defendant as for a civil debt, it would lead to 
oppression." 



biBty to 
repay the 
money. 

Knight v. 
Whitmore. 

Vernon v. 
Watson. 



{h) 53 L. T. 233 ; 33 W. R. 907. 



TRADE UNION FUNDS. 181 

Vernon v. Watson (i) was a similar case brought under 
section 16 (9) of the Friendly Societies Act, 1875, re-enacted 
in section 87 (3) of the Friendly Societies Act, 1896 (see 
Appendix E) ( f). An of&cer of a friendly society who 
had misapplied money belonging to the society was 
convicted and fined £5 and ordered to repay the money, 
or, in default to be imprisoned for two months. The 
man went to prison, but the trustees subsequently applied 
to the justices for a distress warrant to levy the amount 
ordered to be repaid. This was refused on the ground 
that there was no power to issue it. They then brought 
an action to recover the money. Held, that the conviction, 
order, and imprisonment upon summary proceedings 
under the statute were a bar to the civil action. Lord 
Esher said, " The sentence ... for misapplying money 
belonging to the society is a sentence for an offence, but 
part of the sentence is that the money shall be repaid. 
The sentence, therefore, is an order for the repayment 
of the money found to be due. It is a judgment for the 
repayment of the money, and the person who has com- 
mitted the offence is sent to prison for non-payment. 
The imprisonment is execution with regard to the money 
found to be due, as well as punishment for the criminal 
offence. You have, therefore, an order to repay the money, 
then execution by imprisonment, which, is execution 
upon the person of the debtor. I doubt whether a dis- 
tress warrant could be issued to enforce the order ; but 
the Act provides a mode of execution by imprisonment. 
Sub-section (9) [of section 16 of the Friendly Societies Act, 
1875] does not obhge the society to proceed under its 
provisions. There is nothing to prevent them from bring- 
ing an action to recover the money misappropriated. . . . 
If a party chooses to take the remedy provided by 
the statute, and gets an order for repayment under 

. (»•) [1891] 2 Q. B. 288 ; 60 L. J. Q. B. 472 ; 64 L. T. 728 ; 39 W. E. 
619 ; 56 J. P. 85. 
( j) Cf. section 12, Trade Union Act, 1871 (Appendix E). 
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sub-section (9), and execution upon that order, he cannot 
afterwards, according to ordinary principles, bring an 
action for the same debt." 

It is dif&cult to reconcile with these two cases the case 
of the United Builders' Labourers' Union v. Stevenson (fc). 
A trade union secretary was prosecuted for falsifying 
the books of the union and defrauding the union of 
considerable funds. He was convicted and sentenced 
to a term of imprisonment. On the expiration of the 
term the plaintiffs sued him for various sums amounting 
to £557 as moneys received by him to the use of the 
plaintiffs, being items improperly charged as expenses 
and receipts unaccounted for. Judgment was given for 
the amount claimed. Farwell, J., said that the defendant 
being sued on his own pubHshed account, and proved to 
be liable, had really no answer to the plaintiff's claim 
(see infra, p. 186). 

There still remains to be discussed the criminal liability 
(outside the Trade Union Acts) of dishonest officers of 
trade unions. 

In the case of Hornby v. Ghse (Z), decided in 1867, a 
branch of the Boiler Makers and Iron Shipbuilders' 
Society attempted to avail itself of the summary juris- 
diction provided by section 24 of the Friendly Societies Act 
(now section 87 (3) of the Friendly Societies Act, 1 896 (m) ) , 
for the punishment of an officer of the society who was 
withholding certain moneys of the society. The purposes 
of the society were partly benevolent and partly in restraint 
of trade, being those of an ordinary trade union. It was 
heldthat the summary jurisdiction given to the magistrates 
by section 24 of the Act did not apply to cases of fraud or 
misappropriation of the funds of such a society on the 
part of any of its members, firstly, because the society 



(k) The Times, February 7, 1906. 
. (I) 10 Oox, C, C. 393 s 8 B. & S. 175 ; 36 L. J. M. C. 43 ; L. R. 2 Q. B. 
153 ; 16 L. T. 563 ; 15 W. R. 336. 

(ot) See Appendix R, 
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■was not a friendly society -within the meaning of the 
Friendly Societies Act ; secondly^ because the trade union 
purposes were illegal. Cockburn, C.J., said, " I am very 
far, indeed, from saying that a trade union, constituted 
for such a purpose, would bring those who are members 
of it within the criminal law ; but, inasmuch as in all 
the cases of trade unions that have come under my 
observation, there are always "rules and regulations that 
operate in restraint of trade, then on the same principle 
as that on which, in the case of Hilton v. Echersly (n), . . . 
the combination of the masters . . , was held ... to be 
not criminally illegal, but so far illegal, in respect to civil 
rights and obligations, that the breach of an agreement 
founded on them could not be enforced in a court of law, 
I think here one of the main objects of this society is 
to constitute a society for the purposes, and to carry out 
the objects of a trade union, and that it is illegal to the 
extent and in the sense of the decision of that case. . . . 

" I think, therefore, for two reasons, that it is impossible 
to hold that this case comes within the 44th and 9th section 
of the Friendly Societies Act [1855]. In the first place, 
because the purposes for which a trade union is organised 
are not analogous purposes to those for which benevolent 
societies, properly so called, are constituted ; and secondly, 
because, although the members may not be criminally 
responsible for these arrangements among themselves, 
and although there may be rules and regulations and 
agreements to which they may, if they think proper, 
subject themselves with a view to their common incor- 
poration, yet such rules, being in restraint of trade, are 
by the law of the land illegal. I think the magistrates 
were right in deciding that the case did not come within 
the Act of Parliament." 

Farrer v. Close (o) was decided in 1869 on an information 

(n) See supra, p. 9. 

(o) L. R. 4 Q. B. 602 ; 38 L. J. M. C. 132 ; 20 L. T. 802 ; 10 B. & S. 
633 ; 17 W. B. 1129. 
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under sections 24 and 44 of the Friendly Societies Act, 
1855, against an officer of a trade union (the Amalgamated 
Society of Carpenters and Joiners) charging him with 
having misappropriated £40 of the society's money. 
The justices dismissed the information on the ground that 
the rules of the society, as shown by the evidence, were 
illegal and in restraint of trade, and that the society was 
not within section 44 of the Friendly Societies Act, 1855. 
On appeal, the Court being equally divided, the appeal 
was dismissed. The rules of the society were ambiguous, 
but Cockburn, C.J., and Mellor, J., who decided agaiast 
the society, did so on the ground that they considered 
them to be, in effect, illegal as being in restraint 
of trade. Hannen and Hayes, JJ., took the view 
that the rules did not show an illegal purpose, and 
held that the justices were wrong in dismissing the 
information. 
Beg. V. Much doubt has been cast upon the decisions in 

Hornby v. Close and Fairer v. Close by the cases of 
Beg. V. Stainer (p) and Beg. v. Tankard (q). In the former 
case it was held by the Court for Crown Cases Eeserved 
that an unregistered friendly society or trade union may 
prosecute its servants for embezzlement of its property, 
though some of its rules may be void as being in restraint 
of trade, and contrary to public policy. The rules of 
the society in question imposed fines upon members for 
working beyond certain hours, or for applying for work 
at a firm where there was no vacancy, or for taking a 
person into a shop to learn weaving where there was no 
vacant loom. Cockburn, C.J., said, " According to the 
cases of Farrer v. Close (o) and Hilton v. Eckersley (r), such 
rules would be illegal and void, and any contract arising 
on these rules would also be void, as being in restraint 

(p) 11 Cox, C. C. 483 : L. R. 1 C. 0. R. 230 ; 39 L. J. M. C. 64 ; 21 
L. T. 758; 18 W. R. 439 ; 

(?) 17 Cox, 0. C. 719 ; [1894] 1 Q. B. 548 ; 63 L. J. M. C. 61 ; 70 L. T. 
42 ; 42 W. B. 350 ; 58 J. P. 300. 

{r) Swpra, p. 9. 
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of trade and contrary to public policy, but tbe Court in 
those cases carefully abstained from saying that there 
was any criminal illegality in the rules. I do not think 
that such rules must be considered as criminal, and as 
affecting the society's title to its property. . . . The late 
Act (32 & 33 Vict. c. 61) (s) [repealed by the Trade Union 
Act, 1871] has said that trade union societies are to have 
the privileges and advantages of the Friendly Societies 
Acts, which give a right to proceed against their officers 
for embezzlement of funds in a summary way, before 
magistrates, to conviction and punishment. It was 
urged that the statute only applies to societies registered 
under the Friendly Societies Act, but whether that be 
so or not the statute may be regarded as an intimation 
of the legislature that such societies should not be prevented 
from having the protection of the law against those persons 
who may embezzle their property." And Keating, J., 
said, " The late Act (32 & 33 Vict. c. 61), if confined to 
registered friendly societies, contains a clear intimation 
of the legislature that the mere fact of societies having 
rules that are void, as being in restraint of trade, shall 
not cause such societies to be deemed illegal so as to 
deprive them of the protection of the law in respect of 
their property." 

If it be true, as suggested by Cockburn and Keating, JJ., 
that Parliament, in passing the Trade Union Funds 
Protection Act, 1869, intended that societies with rules 
in restraint of trade should be able to avail themselves 
of the protection of the law in respect of their property, 
it may be contended that the right thus conceded is wide 
enough to allow to trade unions the same resort to the 
criminal law as is enjoyed by other bodies and persons. 
The writer therefore ventures to suggest that proceedings 
under the Larceny Act, 1861, as amended by the Larceny 
Act, 1 901 (see Appendix M), and under the Falsification 
of Accounts Act, 1875 (see Appendix N), are available 

(») Trade Union rnnds Protection Act, 1869. 
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for the protection of trade union funds. It may be 
pointed out that, by section 86 of the Larceny Act, 1861, 
criminal proceedings for the fraudulent misappropriation 
of property are no bar to civil remedies for the wrong 
sustained. It may be that herein lies the explanation 
of the apparently strange judgment in the case of the 
United Builders' Labour ers' Union v. Stevenson if). (See 
supra, p. 182). 

An Act of 1868, to amend the law relating to larceny and 
embezzlement (Eussell Gurney's Act, see Appendix L), 
renders liable to the ordinary punishment for larceny 
or embezzlement any co-partner or joint-owner who steals 
or embezzles the property belonging to the co-partnership 
or to the joint-owners. Under this Act a secretary of a- 
trade union has been convicted of appropriating the 
moneys of the society and sentenced to a term of im- 
prisonment {Reg. V. Blackburn (m)). 

In Beg. v. Bdbson (v) it has been held that an association 
which has not for its object gain or profit is not within 
the Act of 1868. Thus a member of a Young Men's 
Christian Association who had embezzled money obtained 
by him on behalf of the association could not be convicted, 
under the Act. 

In Beg. v. Tankard {w) the treasurer of an unregistered 
club was indicted and convicted, under Eussell Gurney's 
Act, for embezzling moneys paid to him on behalf of the 
club. The club, which was called the Bowling Feast 
Club, traded with its members in coal and cloth, from which 
trading profits were made. Profits were also derived by 
it from fines paid by the members and from interest paid 
by the members on loans from the club. The whole of 
the profits of the club were divided equally amongst all 



(«) Times, February 7, 1906. 

(u) 11 Cox, C. C. 157. 

(«) 15 Cox, C. C. 772 ; 16 Q. B. D. 137 ; 55 L. J. M. C. 55 ; 53 L. T. 
823 ; 34 W. R. 276 ; 50 J. P. 488. 

{w) 17 Cox, 0. C. 719 ; [1894] 1 Q. B. 548 ; 63 L. J. M. C. 61 ; 70 L. T. 
42 ; 42 W. R. 350 ; 58 J. P. 300. 
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the members each year. The club was an illegal asso- 
ciation by reason of section 4 of the Companies Act, 
1862, which forbids the formation of a company, associa- 
tion, or partnership, consisting of more than twenty 
persons, for the purpose of carrying on any business 
(other than banking), which has for its object the acquisi- 
tion of gain, unless it is registered as a company. By a 
similar reasoning to that followed in Beg. v. Stainer {supra, 
p. 184) the Court decided that the members of the club 
were, despite its illegaHty, the beneficial owners of the 
property of the club within the meaning of Eussell 
Gurney's Act. " Here are a number of people," said 
Lord Coleridge, C. J., " who join together, not for a criminal 
purpose, but for a purpose which is not legalised. ... It 
has been decided with regard to friendly societies that 
it did not follow that, because they did not, in all respects, 
comply with the law as to such societies . . . they were 
not to be treated as if they did not exist at all, and it was 
put on the ground that they were not criminal associations, 
and that, therefore, they could possess property. The 
moment it was admitted that the argument involved the 
necessity of admitting that this money belonged to nobody, 
and that anybody might scramble for it, counsel for the 
prisoner put himself out of Court." 

The invested funds of a trade union which are applied Trade union 
solely in payment of provident benefits are exempted from income tex. 
income tax. (See Trade Union (Provident Funds) Act, 
1893. Appendix 0.) 
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Trade Unions and Pakliamentaey Eepresentation. 
Amalgamated Society or Eailway Servants v. 
Osborne (a). 

The rules of the Amalgamated Society of Bailway Servants, so far 
as they are material to this case, were as follows : — 

Rttle II. 

Oovemment of the Society. 

1. For the supreme govermnent of the society there shall be an 
annual general meeting. ... 3. The annual general meeting shall 
be held in October of each year. ... 4 (a) The annual general 
meeting shall have power to amend, rescind, or make rules every 
three years (except an alteration is recommended by the executive 
committee in the interim as urgently required in the interests of the 
society, in which ease it shall be brought before the next annual 
general meeting). 

Rule XIII. Section IV. 

ParHameniary Bepresentation, 

I. For the maintenance of Parliamentary representation a fund 
shall be established by the society. The subscription to be la. Id. 
per year per member, to be paid quarterly, and forwarded to the 
head office with the quarter's dues. 2. The objects of the fund 
shall be (a) to provide for representation of railwaymen in the House 
of Commons as the annual general meeting may from time to time 
determine. All candidates shall sign and accept the conditions of the 
Labmir Party and be subject to their whip. (6) To contribute to the 
Labour Representation Committee such sums as the executive 
committee or the annual general meeting may from time to time 

(o) [1910] A. C. 87 : 101 L. T. 787 ; [1910] W. N. 3 ; 79 L. J. Ch. 
87; 54 S. J. 215 ; 47 So. L. R. 613. 
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direct so long as the society remains affiliated to such committee. 
3. A separate account shall be kept of this fund, and the money 
invested in the names of the trustees of the society. . . . Such 
funds shall be used for the objects herein stated. 4. Candidates 
adopted in accordance with object (a) must be and remain bond fide 
members of the society. ... 5. In the event of a candidate being 
selected for a constituency his election expenses shall be defrayed, 
... 6. Should a candidate be elected he shall be paid a salary of 
£260 a year and third-class return fare to his constituency so long 
as he remains a member of Parliament. ... 7. The executive 
committee shaU make suitable provision -for the registration of a con- 
stituency represented^ h'y a member w- members who may be candidates 
responsible to and paid by this society. 

Rule XVm. 

1. No new rule shall be made, nor shall any of the rules herein 
contained be amended, altered, or rescinded, except by the annual 
general meeting every third year. 

The following are the material portions of the Constitution of the 
Labour Party : — 



I. Affiliation. — (1) The Labour Party is a federation consisting 
of trade unions, trade councils, socialist societies, and local labour 
associations. 

II. Objects. — (1) To organise and maintain a Parliamentary 
Labour Party with its own Whips and policy ; (2) to secure the 
election of candidates for whose candidature an affiliated society 
has made itself financially responsible, and who have been selected 
by. a regularly convened conference in the constituency. 

in. Cand^tesund Members.-i—(l) Candidates and members must 
.accept this constitution ; agree to abide by the decisions of the 
Parhamentary party in carrying out the aims of this constitution ; 
appear before their constituencies under the title of Labour candi- 
dates only ; abstain strictly from identifying themselves with or 
promoting the interests of any party not eligible for affiliation ; 
and they must not oppose any candidate recognised by the executive 
committee of the party. (2) Candidates must undertake to join 
the Parliamentary Labour Pajrty if elected. 

IV. — The executive shall consist of thirteen members, nine repre- 
senting the trade unions, one the trade councils and local labour 
associations, and three thei SociaUsts. 

The constitution further provided for (1) affiliation fees and 
delegates to the annual conferences, (2) voting at the annual con- 
ference, and (3) a Parliamentary fund to be raised by contributions 
from the affiliated societies for the purpose of paying the election 
expenses of Labour candidates and maintaining members of the 
Parliamentary Labour Party. 

The plaintiff alleged that Rule XIII. Section IV. above stated, or. 
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alternatively, so much thereof as partially altered in italics, and the 
raising by the society by compulsory subscription from the plaintifE 
and other members of the society, and the distribution of moneys 
for the purposes and in manner in the said rule appearing were not 
within the objects or purposes of the society or within the purposes 
mentioned in section 16 of the Trade Union Act, 1876, and were 
idira vires the society. He further alleged that the partial altera- 
tion in italics was invalid, having regard to Rule XVIIl., and to 
the fact that the rules had been last altered or amended at the 
annual general meeting held in October, 1905, and he claimed a 
declaration accordingly, and an injunction to restrain the society 
and its trustees from distributing moneys for any objects other than 
those mentioned in section 16 of the Trade Union Act, 1876, and 
in particular from acting under or distributing money for the 
purposes of Rule XIII., Section IV., as above stated. 

The defendants did not admit that any part of Rule XIII., 
Section IV., was ultra vires, and they contended that under Rule II, 
4 (o) and Rule XVUI., the alteration in italics to Rule XIII., 
Section IV., had been duly submitted to the annual general meeting 
held in October, 1906, and was carried by large majorities. The 
Rules of 1906 and the partial alteration in italics had been registered 
under the Trade Union Acts. 

From the judgments pronounced in this case in the House of 
Lords, the following principles emerge : — 

1. There is nothing illegal per se in paying a member of Parlia- 
ment. Thus the Earl of Halsbury said, " Pecuniary assistance 
might be given to a person who, without such assistance, might not 
be able to support the burden of being elected a Member of Par- 
liament. It may be difficult to express in sufficiently definite 
language how far individual freedom of judgment can be preserved 
consistently with acceptance of pecuniary support." And Lord 
Shaw of Dunfermline said, " Granted, however, that no conditions 
are imposed subversive of or imperilling their freedom, it will be 
observed that nothing that has been said attaches a taint or shadow 
of illegality to the payment of Members of Parliament. Such 
payment may be a tribute to character, or a recognition of talent, 
coupled with a desire that these should be secured for the service 
of the State, or it may spring from a legitimate wish that the views, 
the needs, the perils of particular, and it may be large, classes of 
His Majesty's subjects should be expressed in Parliament by those 
who speak with the authority of practical experience." In the 
Court of Appeal, Parwell, LJ., could see no reason why the electors 
who desire a particular candidate, who may be a poor man, to be 
their member should not subscribe for his expenses and his mainten- 
ance in Parliament, provided they do not attempt to buy his votes. 
Lord James of Hereford based his judgment on the ground that one 
of the rules of the Labour Party requires that " All candidates shall 
sign and accept the conditions of the Labour Party and be subject 
to their Whip." A member of the Labour Party thus bound would 
have to give his vote in Parliament in respect of matters such as 
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confidence in a Ministry or the policy of a Budget — ^matters un- 
connected, directly at least, with the interests of labour. Thus the 
application of money to the maintenance of a member whose action 
was so regulated was not within the powers of a trade union." 

2. A poUtical organisation is a thing very different from a com- 
bination for trade purposes. There is nothing in any of the Trade 
Union Acts from which it can be reasonably inferred that trade 
unions, as defined by Parliament, were ever meant to have the 
power of collecting and administering funds for poUtical purposes. 
And it cannot even be said that such a power is " incidental," 
" ancillary," or " conducive " to the purposes of a trade union. Per 
Lord Macnaghten. His Lordship thought that at the date of the 
passing of the Act of 1871, trade unions were by no means ambitious 
of ParUamentary representation or political power ; that some of 
the most respected leaders of trade unionism held the view that the 
less trade unions had to do with politics the better ; and that it 
was not until two or three years after the passing of the Act of 1871 
(as appears from Mr. and Mrs. Webb's able and exhaustive history 
of trade unionism) that the scheme for securing Parliamentary 
representation, and obtaining political power, first took shape and 
met with acceptance among trade unionists (6). 

In the opinion of Lord Atkinson, trade unions have no more 
right to spend their money in procuring the return of members to 
Parliament and. maintaining them there than municipal corpora- 
tions, limited lia.biUty companies, or other commercial corporations 
would have ; the necessity for such expenditure is as great, and no 

(5) Lord Macnaghten does not appear to have read Mr. and Mrs. Webb 
quite correctly, for at p. 257 of their history we find these words : — 
" The Junta, under the convenient cloak of the Conference of Amal- 
gamated Trades, issued in July, 1868, a circular urging upon trade 
unionists the importance of registering their names as electors, and of 
pressing upon every candidate the question in which they were primarily 
interested. The Trades Councils throughout the country followed suit, 
and we find the Junta's electoral tactics adopted even by societies which 
were tiaditionaUy opposed to aU political action. The Central Com- 
mittee of the Stonemasons strongly urged their members to vote at the 
ensuing elections only for candidates who would support trade union 
demands." 

At p. 271 occurs the following passage : " The Labour Representa- 
tion League, composed mainly of prominent trade unionists, had for 
some years [previous to 1874] been endeavouring to secure the election 
of working men to the House of Commons, and the independent candi- 
datures of George Odger, during 1869 and 1870, had provoked con- 
siderable feeling. At a bye-election at Greenwich in 1873, a third 
candidate was run with working class support." 

The passage which Lord Macnaghten had in his mind was probably 
the one on p. 273, which reads thus : " The movement for direct 
electoral action remained without official support from trade unions 
as such until, at the 1874 Congress, Mr. Broadhurst was able to report 
that the miners, ironworkers, and some other societies had actually 
voted money for Parliamentary purposes. At the General Election 
which ensued, no fewer than thirteen Labour Candidates Vent to the 
poU." 
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greater, in the one case as in the other. " These bodies," said his 
Lordship, " may, by legislation, be helped or hindered in carrying 
out the objects which they were formed to carry out. Their most . 
vital interest may be seriously prejudiced by taxation which the 
Legislature may impose, or enabling statutes, general in character, 
may be introduced calculated to enlarge their powers, increase their 
privileges, or remove restraints upon their action, or again, some of 
them may be under the necessity of promoting private Bills to 
meet their own special needs. If, despite all this, the intention 
never has been and cannot be, imputed to the Legislature to confer 
upon such Corporations as these, power or authority to devote 
their funds to the procurement of Parliamentary representation 
in the manner in this case contended for, how can such an intention 
be imputed to it in the case of quasi Corporations, such as registered 
trade unions ? . . . During the argument I asked to be informed 
on what principle the case of registered trade unions was to be 
differentiated from that of other Corporations such as I have named, 
and why the power was to be permitted, by an alteration of their 
rules, to convert themselves into political organisations, while a 
similar privilege was to be denied to the latter." 

Lord Atkinson also alludes to the unfairness of requiring men to 
contribute to the promotion of a political policy of which they 
might possibly disapprove. And in the Court of Appeal, iFarwell, 
L.J., said, " A political club may, of course, by its rules, make its 
membership conditional on adherence to a particular party, but it 
is otherwise with a non-political club." 

3. Another issue raised in the case was whether the exercise of 
the power claimed by the Society was not contrary to public policy. 
This question, which may be conveniently called the constitutional 
question, was thus stated by Lord Atkinson. "It is the question 
whether the Members of Parliament who receive salaries or mainten- 
ance allowances, and sign the pledge to accept the conditions con- 
tained in the constitution of the Labour Party, referred to in the 
Rules of 1906, and to be subject to their Whip, have not thereby 
entered into an agreement which involves such a sacrifice of their 
independence and liberty of thought and action, that it is illegal 
and void as against public poUcy." 

In the Court of Appeal, Fletcher Moulton, L.J., said, "By our 
Constitution, a representative is chosen by vote, and, however 
little the political views of the elected member coincide with those 
of the minority, they cannot complain. But that election is the 
election of a representative, and whoever be chosen, their right 
remains that he shall be a representative, and not one who has 
contractually fettered himself in discharge of the duty of repre- 
sentative which he has accepted as regards the public, and not only 
as regards his own supporters. ... I do not, of course, suggest 
that a member may not bind himself by promises to his constituents 
to support a particular party or particiilar measures, but his primary 
duty is to his country, and he cannot bind himself at law by any 
promise in abnegation of such duty." Neville, J., in the Chancery 
Division, spoke to the same effect. " I take it that a member of 
Parliament cannot bind himself either legally or morally by any 
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pledge with regard to his action as to futiire matters. He may, no 

doubt, properly declare himself a member of, or a supporter of a 

. particular party, and, having done so, no doubt the general opinion 

would be that he is bound to give a fair and reasonable support to 

that party, and in minor matters to subordinate his own particular 

views to those of the majority with whom he has elected to act." 

The following passages from the judgment of Lord Shaw, who 

based his decision on the ground that the society's action was 

contrary to public policy, describe the nature of the danger in which 

the constitution would be placed it trade imion members were 

returned to Parliament bound by pledges to the societies which 

financed them. 

***** 

" The position of a Member of Parliament supported by the con- 
tributions of the Society is accordingly this. As stated (1) He is 
by the Society's rules ' responsible to ' as well as paid by the 
Society j (2) He must have as a candidate signed and accepted the 
conditions of the Labour Party ; (3) While that party has its own 
poUcy he must accept its contributions and ' agree to abide ' by 
the decisions of the Parliamentary Party in carrying out the aims 
of the constitution. Under these aims the first object of the con- 
stitution must be included, namely, maintaining the Parliamentary 
Labour Party's own policy. Unless a member becomes bound to 
the Society and to the Labour Party by these conditions, and 
shapes his Parliamentary action in conformity therewith and with 
the decisions of the Parliamentary Party, he has broken his bargain. 
Take the testing instance : should his view as to right and wrong 
on a public issue, as to the true line of service to the realm, as to the 
real interests of the constituency which has elected him, or even of 
the Society which pays him, differ from the decision of the Parlia- 
mentary Party and the maintenance by it of its policy, he has come 
under a contract to place his vote and action into subjection not to 
his own convictions, but to their decisions. My Lords, I do not 
think that such a subjection is compatible, either with the spirit of 
OTir Parliamentary constitution or with that independence and 
freedom which have hitherto been held to lie at the basis of repre- 
sentative Government in the United Kingdom. 

" It is no doubt true that a member although party to such a 
contract of subjection would in point of law enter Parliament a free 
man, because the law would treat as non-enforceable and void the 
contract which purported to bind him. And it is no doubt true 
that parties remaining outside of and making no appeal to the law 
— this subjection may arise in practice through the operation upon 
certain natures of various motives, includiiig notably those of 
sycophancy or fear. But when the law is appealed to to lend its 
authority to the recognition and enforcement of a contract to pro- 
cure subjection of the character described, with the concxirrents of 
money payments and the sanctions of fines or forfeitures, the law 
will decline such recognition or enforcement because the contract 
appealed to is contrary to sound public policy. 

" I should be sorry to think that these considerations are not quite 
elementary. And they apply with equal force not to labour 
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organisations alone, which operate by administering — ^under it may 

be careful supervision — ^the subscriptions of its members, but with 

even greater force to individual men, or organisations or trusts of 

men using capital funds to procure the subjection of Members of 

Parliament to their commands. In this latter case, indeed, adhesion 

to the principle is of a value all the greater because its violation 

might be conducted in secret. It needs httle imagination to figure 

the peril in which the Parliamentary Government would stand if, 

either by the purchase of single votes or by subsidies for regular 

support, the public well being were liable to betrayal at the command 

and for the advantage of particular individuals or classes. 
* * * * * 

" It is no doubt true, my Lords, that the public records and the 
statute book show that the protections which were thrown around 
freedom were largely in the shape of securing the safety of electors 
and constituencies in the exercise, without interruption, constraint, 
or corruption, of the franchises they enjoyed. But all this would 
have been a mockery it, after purity and freedom had been enjoined 
amongst electors and constituencies, the representative so elected 
was not himself to be in the possession of his freedom in vote, advice 
and action — not to be free, but to be bound ; bound under a contract 
to submit these, for salary, and at peril of loss, to the judgment of 
others. 

***** 

" The proposed additional rule of the Society that ' all candidates 
shall sign and respect the conditions of the Labour Party, and be 
subject to their " Whip " ' ; the rule that candidates are to be 
' responsible to and paid by the Society ' ; and, in particular, the 
provision in the Constitution of the Labour Party -that ' candidates 
and members must accept this Constitution, and agree to abide by 
the decision of the ParUamentary Party in carrying out the aims of 
this Constitution,' are all fundamentally illegal, because they are 
in violation of that sound public policy which is essential to the 
working of representative Government. 

" Parliament is summoned by the Sovereign to advise His Majesty 
freely. By the nature of the case it is implied that coercion, con- 
straint, or a money pajTnent, which is the price of voting at the 
bidding of others, destroys or imperils that function of freedom of 
advice which is fundamental in the very constitution of Parliament. 
Inter alia, the Labour Party pledge is such a price with its 
accompaniments of unconstitutional and illegal constraint or 
temptation. 

" Further, the pledge is an unconstitutional and unwarrantable 
interference with the rights of the constituencies of the United 
Kingdom. The Corrupt Practices Acts, and the proceedings of 
Parliament before such Acts were passed, were but machinery to 
make effective the fundamental rule that the electors, in the exercise 
of their franchise, are to be free from coercion, constraint, or corrupt 
influence, and it is they, acting through their majority, and not any 
outside body having money power, that are charged with the election 
of a representative, and with the judgment on the question of liia 
continuance as such. 
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" Still further, in regard to the Member of Parliament himself, he 
too is to be free ; he is not to be the paid mandatory of any man, 
or organisation of men, nor is he entitled to bind himself to sub- 
ordinate his opinions on public questions to others, for wages, or at 
the peril of pecuniary loss, and any contract of this character would 
not be recognised by a Court of Law, either for its enforcement or 
in respect of its breach. Accordingly, as it is put in the words of 
Lord Justice Fletcher Moulton : ' Any other view of the funda- 
mental principles of our law in this respect would, to my mind, 
leave it open to any body of men of sufficient wealth or influence to 
acquire contractually the power to exercise that authority to govern 
the nation which the law compels individuals to surrender only to 
representatives — that is, to men who accept the obhgations and 
the responsibility of the trust towards the public impUed by that 
position.' " 
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Statute 6 Geo. 4, c. 129. 

An Act to repeal the Laws relating to the Combination of 
Workmen, and to make other Provisions in lieu thereof. 

[Repealed by Si & 35 Vict. c. 32.] 

3. If any person shall by violence to the person or property, 
or by threats or intimidation, or by molesting or in any way 
obstructing another, force or endeavour to force any journey- 
man, manufacturer, workman, or other person hired or em- 
ployed in any manufacture, trade or business, to depart from 
his hiring employment or work, or to return his work before 
the same shall be finished, or prevent or endeavour to prevent 
any journeyman, manufacturer, workman, or other person not 
being hired or employed from hiring himself to, or from 
accepting work or employment from any person or persons ; or 
if any person shall use or employ violence to the person or 
property of another, or threats or intimidation, or shall molest 
or in any way obstruct another for the purpose of forcing or 
inducing such person to belong to any club or association, 
or to contribute to any common fund, or to pay any fine or 
penalty, or on account of his not belonging to any particular 
club or association, or not having contributed or having 
refused to contribute to any common fund, or to pay any 
fine or penalty, or on account of his not having complied or 
of his refusing to comply with any rules, orders, resolutions 
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or regulations made tp obtain an advance or to reduce the 
rate of wages ; or to lessen or alter the hours of working, or to 
decrease or alter the quantity of work, or to regulate the mode 
of carrying on any manufacture, trade, or business, or the 
management thereof ; or i£ any person shall by violence to the 
person or property of another, or by threats or intimidation, 
or by molesting or in any way obstructing another, force or 
endeavour to force any manufacturer or person carrying on 
any trade or business, to make any alteration in his mode of 
regulating, managing, conducting, or carrying on such manu- 
facture, trade, or business, or to limit the number of his 
apprentices, or the number or description of his journeymen, 
workmen, servants, every person so ofiending, or aiding, 
abetting, or assisting therein, being convicted thereof in manner 
hereinafter mentioned, shall be imprisoned only, or shall and 
may be imprisoned and kept to hard labour, for any time not 
exceeding three calendar months. 

For analysis of this section, see Erie on Trade Unions, pp. 
58-62. 
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Statute 22 Vict. c. 34. 

An Act to amend and explain an Act of the Sixth Year of the 
Eeign of King George the Fourth, to repeal the Laws 
relating to the Combination of Workmen, and to make 
other provisions in lieu thereof. 

[Repealed by 34 <& 35 Vict. c. 32.] 

No workman or other person, whether actually in employ- 
ment or not, shall by reason merely of his entering into an 
agreement with any workman or workmen, or other person 
or persons, for the purpose of fixing or endeavouring to fix 
the rate of wages or remuneration at which they or any of 
them shall work, or by reason merely of his endeavouring 
peaceably, and in a reasonable manner, and without threat 
or intimidation, direct or indirect, to persuade others to cease 
or abstain from work, in order to obtain the rate of wages, 
or the altered hours of labour so fixed or agreed upon or to be 
agreed upon, shall be deemed or taken to be guilty of " molesta- 
tion " or " obstruction," within the meaning of the said Act 
[6 Geo. 4 c. 129], and shall not therefore be subject or liable 
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to any prosecution or indictment for conspiracy. Provided 
always, that nothing herein contained shall authorise any 
workman to break or depart from any contract or authorise 
any attempt to induce any workman to break or depart from 
any contract. 
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Statute 34 & 35 Vict. c. 32. 

The Criminal Law Amendment Act, 1871. 

[Repealed hy the Conspiracy and Protection of Property Act, 1875.] 
1. Every person who shaU do any one or more of the follow- 
ing acts, that is to say, 

(1) Use violence to any person or property, 

(2) Threaten or intimidate any person in such manner 

as would justify a justice of the peace, on com- 
plaint made to him, to bind over the person so 
threatening or intimidating to keep the peace, 

(3) Molest or obstruct any person in manner defined by 

this section, with a view to coerce such person, — 

(1) Being a master to dismiss or cease to employ 

any workman, or being a workman to quit 
any employment or to return work before 
it is finished ; 

(2) Being a master not to ofier or being a work- 

man not to accept any employment or 
work; 

(3) Being a master or workman to belong to or 

not to belong to any temporary or perma- 
nent association or combination ; 

(4) Being a master or workman to pay any fine 

or penalty imposed by any temporary or 
permanent association or combination ; 

(5) Being a master to alter the mode of carrying 

on his business, or the number or descrip- 
tion of any persons employed by him, 

shall be liable to imprisonment, with or without hard labour 

for a term not exceeding three months. 
A person shall, for the purposes of this Act, be deemed to 
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molest or obstruct another person in any of the following 
cases ; that is to say, 

(1) If he persistently follows such person about from 

place to place : 

(2) If he hide any tools, clothes, or other property owned 

or used by such person, or deprive him of or hinder 
him in the use thereof : 

(3) If he watch or beset the house or other place where 

such person resides or works, or carries on business, 
or happens to be, or the approach to such house 
or place, or if with two or more other persons he 
follows such person in a disorderly manner in or 
through any street or road. 

Provided that no person shall be liable to any punishment 
for doing or conspiring to do any act on the ground that such 
act restrains or tends to restrain the free course of trade, 
unless such act is one of the acts herein-before specified in 
this section, and is done with the object of coercing as herein- 
before mentioned. 
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Statute 34 & 35 Vict. c. 31. 

The Trade Union Act, 1871. 
Preliminary. 

1. This Act may be cited as " The Trade Union Act, 1871." Short title. 

Criminal Provisions. 

2. The purposes of any trade union shall not, by reason Trade union 
merely that they are in restraint of trade, be deemed to be not criminal, 
unlawful, so as to render any member of such trade union 

liable to criminal prosecution for conspiracy or otherwise. 

3. The pxirposes of any trade union shall not, by reason Trade union 
merely that they are in restraint of trade, be unlawful so as to not unlawful 
render void or voidable any agreement or trust. ^^^ civU pur- 

4. Nothing in this Act shaU enable any court to entertain ^^' 
any legal proceedings instituted with the object of directly contra ™°° 
enforcing or recovering damages for the breach of any of the -jvlien not 
following agreements, namely, enforceable. 
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1. Any agreement between members of a trade union as 

such, concerning the conditions on which any 
members for the time being of such trade union shall 
or shall not sell their goods, transact business, 
employ, or be employed : 

2. Any agreement for the payment by any person of any 

subscription or penalty to a trade union : 

3. Any agreement for the application of the funds of a 

trade union, — 

(a) To provide benefits to members ; or, 

(b) To furnish contributions to any employer or 

workman not a member of such trade union, 
in consideration of such employer or work- 
man acting in conformity with the rules or 
resolutions of such trade union ; or 

(c) To discharge any fine imposed upon any 

person by sentence of a court of justice ; or, 

4. Any agreement made between one trade union and 

another ; or, 

5. Any bond to secure the performance of any of the above- 

mentioned agreements. 
But nothing in this section shall be deemed to constitute any 
of the above-mentioned agreements unlawful. 

Provisions of 5. The following Acts, that is to say, 

18 & 19 Viot. (1) The Friendly Societies Acts, 1855 and 1858, and the 

^o^& 'il V t ■^"^^ amending the same ; 

p_ ll>j ' (2) The Industrial and Provident Societies Act, 1867, 

25 &■ 26 Viot. and any Act amending the same ; and 

0. 89, etc., (3) The Companies Acts, 1862 and 1867, 

?°t*°d* shall not apply to any trade union, and the registration of any 

unions. trade union under any of the said Acts shall be void, and the 

deposit of the rules of any trade union made under the Friendly 
Societies Acts, 1855 and 1858, and the Acts amending the 
same, before the passing of this Act, shall cease to be of any 
efiect. 

Eegistered Trade Unions. 

Registry of 6. Any seven or more members of a trade union may, by 
trade unions, subscribing their names to the rules of the imion, and other- 
wise complying with the provisions of this Act with respect 
to registry, register such trade union under this Act, provided 
that if any one of the purposes of such trade union be unlawful 
such registration shall be void. 
Buildings for 7. It shall be lawful for any trade union registered under 
trade unions this Act to purchase or take upon lease in the names of the 
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trustees for the time being of such union any land not exceeding may be 
one acre, and to sell, exchange, mortgage, or let the same, purchased or 
and no purchaser, assignee, mortgagee, or tenant shall be bound ^^^^^d. 
to inquire whether the trustees have authority for any sale, 
exchange, mortgage, or letting, and the receipt of the trustees 
shall be a discharge for the money arising therefrom ; and for 
the purpose of this section every branch of a trade union shall 
be considered a distinct union. 

8. All real and personal estate whatsoever belonging to any Property of 
trade union registered under this Act shall be vested in the '1^? ^"^^^ 
trustees for the time being of a trade union appointed as ™t^gtees/ 
provided by this Act for the use and benefit of such trade 

umon and the members thereof, and the real or personal 
estate of any branch of a trade union shall be vested in the 
trustees of such branch, and be under the control of such 
trustees, their respective executors or administrators, accord- 
ing to their respective claims and interests, and upon the 
death or removal of any such trustees the same shall vest in 
the succeeding trustees for the same estate and interest as the 
former trustees had therein, and subject to the same trusts, 
without any conveyance or assignment whatsoever, save and 
except in the case of stocks and securities in the public funds 
of Great Britain and Ireland, which shall be transferred into 
the names of such new trustees ; and in all actions, or suits, 
or indictments, or summary proceedings before any court 
of summary jurisdiction, touching or concerning any such 
property, the same shall be stated to be the property of the 
person or persons for the time being holding the said office of 
trustee, in their proper names, as trustees of such trade union, 
without any further description. 

9. The trustees of any trade union registered under this Actions, etc.. 
Act, or any other officer of such trade union who may be ^y °r against 
authorised so to do by the rules thereof, are hereby empowered t"^"^*^^^' ^ "• 
to bring or defend, or cause to be brought or defended, any 

action, suit, prosecution or complaint in any court of law or 
equity touching or concerning the property, right, or claim to 
property of the trade imion ; and shall and may, in all cases 
concerning the real or personal property of such trade union, 
sue and be sued, plead and be impleaded, in any court of law 
or equity, in their proper names, without other description 
than the title of their office ; and no such action, suit, prosecu- 
tion, or complaint shall be discontiaued or shall abate by the 
death or removal from office of such persons or any of them, 
but the same shall and may be proceeded in by their successor 
or successors as if such death, resignation, or removal had not 
taken place ; and such successors shall pay or receive the like 
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costs as if the action, suit, prosecution, or complaint had been 
commenced in their names for the benefit of or to be reimbursed 
from the funds of such trade union, and the summons to be 
issued to such trustee or other officer may be served by leaving 
the same at the registered office of the trade union. 

10. A trustee of any trade union registered under this Act 
shall not be liable to make good any deficiency which may 
arise or happen in the funds of such trade union, but shall be 
liable only for the moneys which shall be actually received by 
him on account of such trade vmion. 

11 . Every treasurer or other officer of a trade union registered 
under this Act, at such times as by the rules of such trade 
union he should render such account as herein-after mentioned, 
or upon being required so to do, shall render to the trustees 
of the trade union, or to the members of such trade union, at 
a meeting of the trade union, a just and true account of all 
moneys received and paid by him since he last rendered the 
like account, and of the balance then remaining in his hands, 
and of all bonds or securities of such trade union, which account 
the said trustees shall cause to be audited by some fit and 
proper person or persons by them to be appointed ; and such 
treasurer, if thereunto required, upon the said account being 
audited, shall forthwith hand over to the said trustees the 
balance which on such audit appears to be due from him, 
and shall also, if required, hand over to such trustees all securi- 
ties and efiects, books, papers, and property of the said trade 
union in his hands or custody ; and if he fail to do so the trustees 
of the said trade union may sue such treasurer in any com- 
petent court for the balance appearing to have been due from 
him upon the account last rendered by him, and for all the 
moneys since received by him on account of the said trade 
union, and for the securities and effects, books, papers, and 
property in his hands or custody, leaving him to set ofE in such 
action the sums, if any, which he may have since paid on 
account of the said trade union ; and in such action the said 
trustees shall be entitled to recover their full costs of suit, to 
be taxed as between attorney and client. 

12. If any officer, member, or other person being or repre- 
senting himself to be a member of a trade union registered 
under this Act, or the nominee, executor, administrator, or 
assignee of a member thereof, or any person whatsoever, by 
false representation or imposition obtain possession of any 
moneys, securities, books, papers, or other effects of such 
trade union, or, having the same in his possession, wilfully 
withhold or fraudulently misapply the same, or wilfully 
apply any part of the same to purposes other than those 
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expressed or directed in the rules of silcli trade union, or any 
part thereof, the court of summary jurisdiction for the place 
in which the registered office of the trade union is situate (a) 
upon a complaint made by any person on behalf of such trade 
union, or by the registrar, or in Scotland at the instance of the 
procurator fiscal of the court, to which such complaint is 
competently made, or of the trade union, with his concurrence, 
may, by summary order, order such officer, member, or other 
person to deliver up all such moneys, securities, books, papers, 
or other effects to the trade union, or to repay the amount of 
money applied improperly, and to pay, if the court think fit, 
a further sum of money not exceeding twenty pounds, together 
with costs not exceeding twenty shillings ; and, in default of 
such delivery of effects, or repayment of such amoimt of money, 
or payment of such penalty and costs aforesaid, the said court 
may order the said person so convicted to be imprisoned, 
with or without hard labour, for any time not exceeding three 
months : Provided, that nothing herein contained shall prevent 
the said trade union, or in Scotland Her Majesty's Advocate, 
from proceeding by indictment against the said party ; pro- 
vided also, that no person shall be proceeded against by 
indictment if a conviction shall have been previously obtained 
for the same offence under the provisions of this Act. 

Registry of Trade Union. 

13. With respect to the registry, under this Act, of a trade Regulations 
union, and of the rules thereof, the following provisions shall for registry, 
have effect : — 

(1) An application to register the trade union and printed 

copies of the rules, together with a list of the titles 
and names of the officers, shall be sent to the 
registrar under this Act : 

(2) The registrar, upon being satisfied that the trade 

union has complied with the regulations respecting 
registry in force under this Act, shall register such 
trade union and such rules : 

(3) No trade union shall be registered under a name 

identical with that by which any other existing 
trade union has been registered, or so nearly re- 
sembling such name as to be likely to deceive the 
members or the public : 

(4) Where a trade union applying to be registered has 

been in operation for more than a year before the 

(o) See section 5 of the Act of 1876 for amendment of this part of 
the section. 
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date of such application, there shall be delivered 
to the registrar before the registry thereof a general 
statement of the receipts, funds, efEects, and 
expenditure of such trade union in the same form, 
and showing the same particulars, as if it were the 
annual general statement required as hereinafter 
mentioned to be transmitted annually to the registrar: 

(5) The registrar upon registering such trade union shall 

issue a certificate of registry, which certificate, unless 
proved to have been withdrawn or cancelled, shall 
be conclusive evidence that the regulations of this 
Act with respect to registry have been complied with : 

(6) One of Her Majesty's Principal Secretaries of State 

may from time to time make regulations respecting 
registry under this Act, and respecting the seal (if 
any) to be used for the purpose of such registry, and 
the forms to be used for such registry, and the 
inspection of documents kept by the registrar 
under this Act, and respecting the fees, if any, to 
be paid on registry, not exceeding the fees specified 
in the second schedule to this Act, and generally 
for carrying this Act into efiect. 
Rules of 14. With respect to the rules of a trade union registered 

registered under this Act, the following provisions shall have efiect : 
trade unions. (j) ^he rules of every such trade union shall contain 

provisions in respect of the several matters men- 
tioned in the first schedule to this Act : 
(2) A copy of the rules shall be delivered by the trade 
union to every person on demand on payment of 
a sum not exceeding one shilling. 
Registered 15, Every trade union registered under this Act shall have 

office of trade a registered office to which all communications and notices may 
unions. ]3e addressed ; if any trade union under this Act is in operation 

for seven days without having such an office, such trade union 
and every officer thereof shall each incur a penalty not exceed- 
ing five pounds for every day during which it is so in operation. 
Notice of the situation of such registered office, and of any 
change therein, shall be given to the registrar and recorded 
by him ; until such notice is given the trade union shall not 
be deemed to have complied with the provisions of this Act. 
Annual 16. A general statement of the receipts, funds, effects, and 

returns to be expenditure of every trade union registered under this Act 
rSrar mly ^^^^^ .^^ transmitted to the registrar before the first day of 
direct. "^^^^ ^ every year, and shall show fully the assets and liabilities 

at the date, and the receipts and expenditure during the year 
preceding the date to which it is made out, of the trade union ; 
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and shall show separately the expenditure in respect of the 
several objects of the trade union, and shall be prepared and 
made out up to such date, in such form, and shall comprise 
such particulars, as the registrar may from time to time 
require ; and every member of, and depositor in, any such 
trade union shall be entitled to receive, on application to the 
treasurer or secretary of that trade union, a copy of such 
general statement, without making any payment for the same. 

Together with such general statement there shall be sent 
to the registrar a copy of all alterations of rules and new rules 
and changes of of&cers made by the trade union during the year 
preceding the date up to which the general statement is made 
out, and a copy of the rules of the trade union as they exist 
at that date. 

Every trade union which fails to comply with or acts in 
contravention of this section, and also every officer of the 
trade union so failing, shall each be liable to a penalty not 
exceeding five pounds for each offence. 

Every person who wilfully makes or orders to be made any 
false entry in or any omission from any such general statement, 
or in or from the return of such copies of rules or alterations 
of rules, shall be liable to a penalty not exceeding fifty pounds 
for each offence. 

17. The registrars of the friendly societies in England, Registrars. 
Scotland, and Ireland shall be the registrars under this Act. 

The registrar shall lay before Parliament annual reports with 
respect to the matters transacted by such registrars in pursu- 
ance of this Act. 

18. If any person with intent to mislead or defraud gives to Circulating 
any member of a trade union registered under this Act, or to false copies 
any person intending or applying to become a member of such °^ ^^^'_ ^^'' 
trade union, a copy of any rules or of any alterations or amend- meaner, 
ments of the same other than those respectively which exist 

for the time being on the pretence that the same are the 
existing rules of such trade union, or that there are no other 
rules of such trade union, or if any person with the intent 
aforesaid gives a copy of any rules to any person on the 
pretence that such rules are the rules of a trade union registered 
under this Act which is not so registered, every person so 
offending shall be deemed guilty of a misdemeanor. 

Legal Proceedings. 

19. In England and Ireland all offences and penalties under Summary 
this Act may be prosecuted and recovered in manner directed proceedings 
by the Summary Jurisdiction Acts. f°r offences, 

■' penalties, etc. 
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In England and Ireland summary orders under this Act 
may be made and enforced on complaint before a court of 
summary jurisdiction in manner provided by the Summary 
Jurisdiction Acts. 

Provided as follows : 

1. The " Court of Summary Jurisdiction," when hearing and 
determining an information or complaint, shall be constituted 
in some one of the following manners ; that is to say, 

(a) In England, 

(1) In any place within the jurisdiction of a metro- 

politan police magistrate or other stipendiary 
magistrate, of such magistrate or his substitute : 

(2) In the city of London, of the Lord Mayor or any 

alderman of the said city : 

(3) In any other place, of two or more justices of the 

peace sitting in petty sessions. 

(b) In Ireland, 

(1) In the police district- of Dublin metropolis, of a 

divisional justice : 

(2) In any other place, of a resident magistrate. 

In Scotland all offences and penalties under this Act shall be 
prosecuted and recovered by the procurator fiscal of the 
county in the Sherifi Court under the provisions of the Sum- 
mary Procedure Act, 1864. 

In Scotland summary orders under this Act may be made and 
enforced on complaint in the SherifE Court. 

All the jurisdictions, powers, and authorities necessary for 
giving effect to these provisions relating to Scotland are 
hereby conferred on the sheriffs and their substitutes. 

Provided that in England, Scotland, and Ireland — 

2. The description of any offence under this Act in the words 
of such Act shall be sufficient in law. 

3. Any exception, exemption, proviso, excuse, or qualifica- 
tion, whether it does or not accompany the description of the 
ofience in this Act, may be proved by the defendant, but need 
not be specified or negatived in the information, and if so 
specified or negatived, no proof in relation to the matters so 
specified or negatived shall be required on the part of the 
informant or prosecutor. 

Appeal to ^' ^^ England or Ireland, if any party feels aggrieved by 

quarter ^nj order or conviction made by a court of summary jurisdic- 

sessiona. tion on determining any complaint or information under this 

Act, the party so aggrieved may appeal therefrom, subject to 

the conditions and regulations following : 

(1) The appeal shall be made to some court of general 
or quarter sessions for the county or place in which 
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the cause of appeal tas arisen, holden not less than 
fifteen days and not more than four months after 
the decision of the court from which the appeal is 
made : 

(2) The appellant shall, within seven days after the 

cause of appeal has arisen, give notice to the other 
party and to the court of summary jurisdiction of 
his intention to appeal, and of the ground thereof : 

(3) The appellant shall immediately after such notice 

enter into a recognisance before a justice of the 
peace in the sum of ten pounds, with two sufficient 
sureties in the sum of ten pounds, conditioned 
personally to try such appeal, and to abide the 
judgment of the court thereon, and to pay such 
costs as may be awarded by the court : 

(4) Where the appellant is in custody the justice may, if 

he think fit, on the appellant entering into such 
recognisance as aforesaid, release him from custody : 

(5) The court of appeal may adjourn the appeal, and upon 

the hearing thereof they may confirm, reverse, or 
modify the decision of the court of summary juris- 
diction, or remit the matter to the court of summary 
jurisdiction with the opinion of the court of appeal 
thereon, or make such other order in the matter as 
the court thinks just, and if the matter be remitted 
to the court of summary jurisdiction the said last- 
mentioned court shall thereupon re-hear and 
decide the information or complaint in accordance 
with the opinion of the said court of appeal. The 
court of appeal may also make such order as to 
costs to be paid by either party as the court thinks 
just. 
21. In Scotland it shall be competent to any person to Appeal m 
appeal against any order or conviction under this Act to the Scotland as 
High Court of Justiciary, in the manner prescribed by and P'^wibed by 
under the rules, limitations, conditions, and restrictions con- ^ ^3 "" ' 
tained in the Act passed in the twentieth year of the reign of 
His Majesty King George the Second, chapter forty-three, in 
regard to appeals to Circuit Courts in matters criminal, as the 
same may be altered or amended by any Acts of Parliament 
for the time being in force. 

All penalties imposed under the provisions of this Act in 
Scotland may be enforced in default of payment by imprison- 
ment for a term to be specified in the summons or complaint, 
but not exceeding three calendar months. 
All penalties imposed and recovered under the provisions of 
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Definitions. 

As to the 
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mary Juris- 
diction 

Acts : " 



As to " trade 
union.'' 

Definition of 
"trade union" 
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section 16, 
Trade Union 
Act, 1876. 



this Act in Scotland shall be paid to the sheriff clerk, and shall 
be accounted for and paid by him to the Queen's and Lord 
Treasurer's Remembrancer on behalf of the Crown. 

22. A person who is a master, or father, son, or brother of a 
master, in the particular manufacture, trade, or business in 
or in connexion with which any ofience under this Act is charged 
to have been committed shall not act as or as a member of a 
court of summary jurisdiction or appeal for the purposes of 
this Act. 

Befimitions. 

23. In this Act — 

The term " Summary Jurisdiction Acts " means as follows : 

As to England, the Act of the session of the eleventh and 
twelfth years of the reign of Her present Majesty, 
chapter forty-three, intituled " An Act to facilitate the 
performance of the duties of justices of the peace out of 
sessions within England and Wales with respect to 
summary convictions and orders," and any Acts 
amending the same : 

As to Ireland, within the police district of Dublin metro- 
polis, the Acts regulating the powers and duties of 
justices of the peace for such district, or of the police 
of such district, and elsewhere in Ireland, " The Petty 
Sessions (Ireland) Act, 1851," and any Act amending 
the same. 

In Scotland the term " misdemeanor " means a crime and 
ofEence. 

The term "trade union" means such combination, 
whether temporary or permanent, for regulating the 
relations between workmen and masters, or between 
workmen and workmen, or between masters and masters, 
or for imposing restrictive conditions on the conduct of 
any trade or business as would, if this Act had not passed, 
have been deemed to have been an unlawful combination 
by reason of some one or more of its purposes beiag in 
restraint of trade : Provided that this Act shall not 
afieot — 

1. Any agreement between partners as to their own 
business ; 

2. Any agreement between an employer and those 
employed by him as to such employment ; 

3. Any agreement in consideration of the sale of the 
good-will of a business or of instruction in any 
profession, trade, or handicraft. 

24. Repealed by Statute Law Revision Act, 1883. 
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SCHEDULES. 

FIRST SCHEDULE. 

Of McMera to he provided for by the Rvles of Trade Unions Registered 
v/nder this Act. 

1. The name of the trade union and place of meeting for the See 18 & 19 
business of the trade union, Vict. c. 63, 

2. The whole of the objects for which the trade union is to be s- 25. 
established, the purposes for which the funds thereof shall be appli- 
cable, and the conditions under which any member may become 
entitled to any benefit assured thereby, and the fines and forfeitures 

to be imposed on any member of such trade union. 

3. The manner of making, altering, amending, and rescinding 
rules. 

4. A provision for the appointment and removal of a general 
committee of management, of a trustee or trustees, treasurer, and 
other officers. 

6. A provision for the investment of the funds, and for an annual 
or periodical audit of accounts. 

6. The inspection of the books and names of members of the 
trade union by every person having an interest in the funds of the 
trade union. 

SECOND SCHEDULE. 

Maxinmm Fees. 

For registering trade union 

For registering alterations in rules 

For inspection of documents 



£ s. 


d. 


1 





10 





2 


6 



APPENDIX F. 

Statute 39 & 40 Vict. c. 22. 
The Trade Union Act (1871) Amendment Act, 1876. 



ARRANGEMENT OF CLAUSES. 
Clause. 

1. Construction and short title. 

2. Trade unions to be within s. 28 of Friendly Societies Act, 1876. 

3. Amendment of s. 8 of principal Act. 

4. Provision in case of absence, etc.j of trustee. 

T.U. P 
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Clause. 

5. Jvirisdiotion in offences. 

6. Registry of unions doing business in more than one country. 

7. Life Assurance Companies Acts not to apply to registered 

unions. 

8. Withdrawal or cancelling of certificate. 

9. Membership of minors. 

10. Nomination. 

11. Change of name. 

12. Amalgamation. 

13. Registration of changes of names and amalgamations. 

14. Dissolution. 

15. Penalty for failure to give notice. 

16. Definition of " trade union " altered. 



Construction 
and short 
title. 



Trade unions 
to be within 
section 28 of 
Friendly 
Societies 
Act, 1875. 

Amendment 
of section 8 
of principal 
Act. 



Provision in 
case of ab- 
sence, etc., of 
trustee. 



1. This Act and the Trade Union Act, 1871, herein-after 
termed the principal Act, shall be construed as one Act, and 
may be cited together as the " Trade Union Acts, 1871 and 
1876," and this Act may be cited separately as the " Trade 
Union Act Amendment Act, 1876." 

2. Notwithstanding anything in section five of the principal 
Act contained, a trade union, whether registered or unregis- 
tered, which insures or pays money on the death of a child under 
ten years of age shall be deemed to be within the provisions of 
section twenty-eight of the Friendly Societies Act, 1875. 

3. Whereas by section eight of the principal Act it is enacted 
that " the real or personal estate of any branch of a trade 
union shall be vested iii the trustees of such branch : " The 
said section shall be read and construed as if immediately after 
the herein-before recited words there were inserted the words 
" or of the trustees of the trade union, if the rules of the trade 
union so provide." 

4. When any person, beiag or having been a trustee of a 
trade union or of any branch of a trade union, and whether 
appointed before or after the legal establishment thereof, in 
whose name any stock belonging to such union or branch 
transferable at the Bank of England or Bank of Ireland is 
standing, either joiiitly with another or others, or solely, is 
absent from Great Britain, or Ireland respectively, or becomes 
bankrupt, or files any petition, or executes any deed for liquida- 
tion of his affairs by assignment or arrangement, or for com- 
position with his creditors, or becomes a lunatic, or is dead, or 
has been removed from his ofiB.ce of trustee, or if it be unknown 
whether such person is living or dead, the registrar, on applica- 
tion in writing from the secretary and three members of the 
union or branch, and on proof satisfactory to him, may direct 
the transfer of the stock into the names of any other persons 
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as trustees for the union or branch ; and such transfer shall be 
made by the surviving or continuing trustees, and if there 
be no such trustee, or if such trustees refuse or be unable to 
make such transfer, and the registrar so direct, then by the 
Accountant-General or Deputy or Assistant Accountant-General 
of the Bank of England or Bank of Ireland, as the case may be; 
and the Governors and Companies of the Bank of England 
and Bank of Ireland respectively are hereby indemnified for 
anything done by them or any of their officers in pursuance of 
this provision against any claim or demand of any person 
injuriously affected thereby. 

5. The jurisdiction conferred in the case of certain ofiences Jurisdiction 
by section twelve of the principal Act upon the court of summary '" offences, 
jurisdiction for the place in which the registered office of a 

trade union is situate may be exercised either by that court 
or by the court of summary jurisdiction for the place where 
the offence has been committed. 

6. Trade unions carrying or intending to carry on business Registry of 
in more than one country shall be registered in the country ^"9°^ doing 
in which their registered office is situate ; but copies of the i^re than* 
rules of such unions, and of all amendments of the same, shall, one country, 
when registered, be sent to the registrar of each of the other 
countries, to be recorded by him, and imtil such rules be so 
recorded the union shall not be entitled to any of the privileges 

of this Act or the principal Act, in the country in which such 
rules have not been recorded, and until such amendments of 
rules be recorded the same shall not take effect in such country. 
In this section " country " means England, Scotland, or 
Ireland. 

7. Whereas by the " Life Assurance Companies Act, 1870," Life Assur- 
it is provided that the said Act shall not apply to societies ^^^^ ^?"" 
registered under the Acts relating to Friendly Societies : The ^g" to apply 
said Act (or the amending Acts) shall not apply nor be deemed to registered 
to have applied to trade unions registered or to be registered unions, 
under the principal Act. 

8. No certificate of registration of a trade union shall be Withdrawal 
withdrawn or cancelled otherwise than by the chief registrar °J °^!i'^''^ 
of Friendly Societies, or in the case of trade unions registered ° "^ ' ea . 
and doing business exclusively in Scotland or Ireland, by the 
assistant registrar for Scotland or Ireland, and in the following 

cases : 

(1) At the request of the trade union to be evidenced in 

such manner as such chief or assistant registrar shall 
from time to time direct : 

(2) On proof to his satisfaction that a certificate of 

registration has been obtained by fraud or mistake, 
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or that tte registration of the trade union has 
become void under section six of the Trade Union 
Act, 1871, or that such trade union has wilfully and 
after notice from a registrar whom it may concern, 
violated any of the provisions of the Trade Union 
Acts, or has ceased to exist. 
Not less than two months previous notice in writing, specify- 
ing briefly the ground of any proposed withdrawal or cancelling 
of certificate (unless where the same is shown to have become 
void as aforesaid, in which case it shall be the duty of the 
chief or assistant registrar to cancel the same forthwith) shall 
be given by the chief or assistant registrar to a trade union 
before the certificate of registration of the same can be with- 
drawn or cancelled (except at its request). 

A trade union whose certificate of registration has been 
withdrawn or cancelled shall, from the time of such withdrawal 
or cancelling, absolutely cease to enjoy as such the privileges 
of a registered trade union, but without prejudice to any 
liability actually incurred by such trade union, which may be 
enforced against the same as if such withdrawal or cancelling 
had not taken place. 

9. A person under the age of twenty-one, but above the age 
of sixteen, may be a member of a trade union, unless provision 
be made in the rules thereof to the contrary, and may, subject 
to the rules of the trade union, enjoy all the rights of a member 
except as herein provided, and execute all instruments and give 
all acquittances necessary to be executed or given under the 
rules, but shall not be a member of the committee of manage- 
ment, trustee, or treasurer of the trade union. 

10. A member of a trade union not being under the age of 
sixteen years may, by writing under his hand, delivered at 
or sent to, the registered ofiice of the trade union, nominate 
any person not being an of&cer or servant of the trade union 
(unless such ofiicer or servant is the husband, wife, father, 
mother, child, brother, sister, nephew, or niece of the nomi- 
nator), to whom any moneys payable on the death of such 
member not exceeding one hundred pounds (a) shall be 
paid at his decease, and may from time to time revoke 
or vary such nomination by writing under his hand similarly 
delivered or sent ; and on receiving satisfactory proof of the 
death of a nominator, the trade union shall pay to the 
nominee the amount due to the deceased member not exceeding 
the sum aforesaid. 



(o) Originally fifty pounds ; one hundred has been substituted by 
section 3 of the Provident Nominations and Small Intestacies Act, 1883. 
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11. A trade union may, with the approval in writing of the Change of 
chief registrar of Friendly Societies, or in the case of trade name, 
unions registered and doing business exclusively in Scotland 

or Ireland, of the assistant registrar for Scotland or Ireland 
respectively, change its name by the consent of not less than 
two-thirds of the total number of members. 

No change of name shall afiect any right or obligation of 
the trade union or of any member thereof, and any pending 
legal proceedings may be continued by or against the trustees 
of the trade union or any other of&cer who may sue or be sued 
on behalf of such trade union notwithstanding its new name. 

12. Any two or more trade unions may, by the consent of Amalgama- 
not less than two-thirds of the members of each or every such tioii- 
trade union, become amalgamated together as one trade 

union, with or without any dissolution or division of the funds 
of such trade imions, or either or any of them ; but no amalga- 
mation shall prejudice any right of a creditor of either or any 
union party thereto. 

13. Notice in writing of every change of name or amalga- Registration 
mation signed, in the case of a change of name, by seven of changes 
members, and countersigned by the secretary of the trade °f ^^^iiies 
union changing its name, and accompanied by a statutory mationa ^*' 
declaration by such secretary that the provisions of this Act 

in respect of changes of name have been complied with, and 
in the case of an amalgamation signed by seven members, 
and countersigned by the secretary of each or every union 
party thereto, and accompanied by a statutory declaration by 
each or every such secretary that the provisions of this Act 
in respect of amalgamations have been complied with, shall 
be sent to the central office established by the Friendly 
Societies Act, 1875, and registered there, and until such change 
of name or amalgamation is so registered the same shall not 
take efEect. 

14. The rules of every trade union shall provide for the Dissolution, 
manner of dissolving the same, and notice of every dissolution 

of a trade union under the hand of the secretary and seven 
members of the same, shall be sent within fourteen days there- 
after to the central office herein-before mentioned, or, in the 
case of trade unions registered and doing business exclusively 
in Scotland or Ireland, to the assistant registrar for Scotland 
or Ireland respectively, and shall be registered by them : Pro- , 
vided that the rules of any trade union registered before the 
passing of this Act shall not be invalidated by the absence 
of a provision for dissolution. 

15. A trade union which fails to give any notice or send any Penalty for 
document which it is required by this Act to give or send, ^^^^^ *° ^"® 
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and every officer or other person bound by tke rules thereof 
to give or send the same, or if there be no such officer, then 
every member of the committee of management of the union, 
unless proved to have been ignorant of, or to have attempted 
to prevent the omission to give or send the same, is liable to 
a penalty of not less than one pound and not more than five 
pounds, recoverable at the suit of the chief or any assistant 
registrar of Friendly Societies, or of any person aggrieved, 
and to an additional penalty of the like amount for each week 
during which the omission continues. 

16. [First paragraph repealed by the Statute Law Eevision 
Act, 1883.] 

The term " trade union " means any combination, whether 
temporary or permanent, for regulating the relations between 
workmen and masters, or between workmen and workmen, or 
between masters and masters, or for imposing restrictive con- 
ditions on the conduct of any trade or business, whether such 
combination would or would not, if the principal Act had not 
been passed, have been deemed to have been an unlawful 
combination by reason of some one or more of its purposes 
being in restraint of trade. 
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Eegulation as to Registration op Trade Unions, Revised 
TO December 31, 1903. 



Regulations dated November 1, 1876, made by the Seceetaby 
OF State as to the Registration of Trade Unions as 
amended by regulations made by the secretary of 
State, April 29, 1890, and by the Secretary for Scotland, 
May 8, 1890 {a). 

Trade Union Acts, 1871 (b) & 1876 (c). 



In pursuance of the powers vested in me by the above-mentioned 
statutes, I, the Right Honourable Richard Assheton Cross, one of 

(a) The amending Regulations which were made under the Acts of 
1871 and 1876 and the Secretary for Scotla^d Act, 1887, are printed 
at length in Statutory Rules and Orders, 1890, p. 1015. 

(b) 34 & 35 Vict. o. 31. 

(c) 39 & 40 Vict. 0. 22. 
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Her Majesty's Principal Secretaries of State, hereby revoke the 
regulations made by the Right Honourable H. A. Bruce on the 8th 
December, 1871, and the Right Honourable R. Lowe on the 18th 
August, 1873, and make the following Regulations in lieu thereof : — 

(1) In the following Regulations and Forms the terms " chief 
registrar "• and " assistant registrar " mean respectively the chief 
registrar and assistant registrar of Friendly Societies, and the term 
" central office " means the central office established under the 
Friendly Societies Act, 1875. 

(2) The registrar shall not register a trade union under a name 
identical with that of any other existing trade union known to him, 
whether registered or not registered, or so nearly resembling such 
name as to be Ukely to deceive the members or the public. 

(3) Upon an application for the registration of a trade union 
which is already in operation, the registrar, if he has reason to 
believe that the applicants have not been duly authorised by such 
trade union to make the same, may, for the purpose of ascertaining 
the fact, require from the applicants such evidence as may seem to 
him necessary. 

(4) Application for registry of a trade union shall be made in 
Form A subjoined to these regulations, and shall be accompanied 
by two printed copies of the rules, marked and signed, as mentioned 
in the said form. 

(5) The certificate of registry of a trade union shall be in Form B 
subjoined to these Regulations. 

(6) An alteration of the rules of a trade union may be either — 
(a) A partial alteration, consisting of the addition of a new 

rule or part of a rule or rules to the existing rules, or of 
the substitution of a new rule or part of a rule or rules 
for any of the existing rules, or of a rescission of any of 
the existing rules or any part thereof without any sub- 
stitution or of more than one or all of those modes ; or, 
(6) A complete alteration consisting of the substitution of an 
entire set of rules for the existing set of rules. 

(7) An application for the registration of a partial alteration of 
rules must be made by seven members of the trade union, and must 
be made in the Form C annexed hereto, and must be accompanied 
by a statutory declaration in Form D hereto annexed, and by a 
printed copy of the existing rules, and by the following documents : — 

(a) If the partial alteration consists of the addition or sub- 
stitution of a new rule or part of a rule or rules, two 
copies of such rule or part of a rule or rules, each copy 
being marked and signed by each of the applicants. 
(6) If the partial alteration consists of the rescission of any 
of the rules without any substitution, two copies of the 
resolution for such rescission, each copy being marked 
O and signed by each of the applicants. 
The registrar, before registering the partial alteration of rules, 
shall ascertain that the rules of the trade union, if altered in accord- 
ance with the proposed partial alteration, will provide for all the 
matters required by the above-mentioned Acts to be provided for 
by the rules of a registered trade union. 
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(8) The certificate of registry of a partial alteration shall be in 
Form B annexed hereto, and shall be delivered to the applicants, 
attached to one of the copies of the new rule or rules, or, when the 
alteration consists of rescission merely, attached to the old set of 
rules. 

(9) An application for the registration of a complete alteration 
of rules shall be made by seven members of the trade union, and 
shall be in Form F annexed hereto, and must be accompanied by 
a statutory declaration in Form D annexed hereto, and by a printed 
copy of the existing rules and by two printed copies of the new 
rules, each copy being marked F and signed by each of the appli- 
cants ; and the registrar before registering the new set of i:ules shall 
ascertain that it provides for all matters which, by the above- 
mentioned Acts, are to be provided for by the rules of a registered 
trade union. 

(10) The certificate of registry of a complete alteration of rules 
shall be in Form G annexed hereto, and shall be delivered to the 
applicants attached to one of the copies of the new set of rules. 

Recording of Rules cikeady Registered. 

(11) An application to record in one country rules or amendments 
of rules registered in another shall be made by the secretary or other 
officer of the trade union in Form H or I hereto annexed, and shall 
be accompanied by a copy of such rules or amendments duly 
authenticated. 

Withdrawal or Cancelling of Certificate of Registration. 

(12) Every request by a trade union for withdrawal or cancelling 
of its certificate of registration shall be sent to the chief registrar or 
assistant registrar for Scotland or for Ireland, as the case may 
require, in Form J annexed hereto. 

(13) Notice before withdrawal or cancelling of certificate, where 
required, shall be in Form K annexed hereto. 

(14) The withdrawal or cancelling of certificate shall be in Form 
L annexed hereto. 

Registered Office. 

(15) Notice of the situation of the registered office of a trade 
union, and of any change therein, shall be given to the registrar in 
Form M annexed hereto. 

(15a) The removal of the registered office of a trade union from 
one country within the meaning of section 6 of the Trade Union 
Act Amendment Act, 1876, to another shall not render it necessary 
to re-register the trade union in the country in which its new regis- 
tered office is situate. 

(15b) All matters requiring registry shall be registered in and 
returns and notices sent to the registrar of the coxmtry in which the 
registered office of a trade union is for the time being situate ; copies 
of matters requiring registry being forwarded for recording to the 
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legistrar of each of the other countries in which it is carrying or 
intending to carry on business. 



Change of Name. 

(16) The application for approval, and notice of change of name 
of a trade union shall be in Torm N annexed hereto, and shall be 
sent in duplicate, accompanied by a statutory declaration in Form O 
annexed hereto, to the chief registrar, or, in the case of trade unions 
registered and doing business exclusively in Scotland or Ireland, to 
the assistant registrar for Scotland or Ireland, as the case may 
require. The chief or assistant registrar, before approving the 
change of name, shall ascertain that the new name is not identical 
with that of any existing trade union known to him, or so nearly 
resembling the same as to be calculated to deceive ; and it the 
change of name be approved, the word " approved " shall be written 
at the foot or end of each copy of the application, and the same 
shall be signed by the chief registrar or by such assistant registrar 
as the case may require, and shall be transmitted by him to the 
central office for registry. 



Transfer of Stock. 

(17) Every application to the registrar to direct a transfer of 
stock shall follow, as near as may be. Form P annexed hereto, 
and shall be accompanied by a statutory declaration in Form Q 
annexed hereto, or as near thereto as the fact admit, and by the 
certificate of the stock in respect of which the application is made. 

(18) Before making the application, the trade union shall submit 
to the registrar for examination a draft copy, on foolscap paper, 
written on one side only of the proposed application and declaration. 

(19) The registrar, before directing the transfer, may require 
fiulther proof of any statement in the application. 

(20) The registrar shall give a direction in Form B annexed 
hereto, so framed in each case as to suit the particular circum- 
stances, and shall register the same and deliver the same to the 
applicants endorsed with the word " registered," and duly authenti- 
cated. 



Dissolution. 

(21) When a trade union is dissolved, notice of the dissolution 
shall be given to the central office, or in the case of trade unions 
registered and doing business exclusively in Scotland or Ireland, to 
the assistant registrar for Scotland or Ireland, as the case may 
require, in duplicate in Form S annexed hereto, and the central 
office or assistant registrar shall rettirn one copy to the trade union, 
endorsed with the word " registered," and diJy authenticated. 
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AmcdganiMlion. 

(22) Where two or more trade unions become amalgamated 
together, notice shall be given to the central office in duplicate in 
Form T annexed hereto, accompanied by statutory declarations 
from each such trade imion in Form U annexed hereto, and the 
central office shall return to the amalgamated trade union one copy 
of the notice, endorsed with the word "registered," and duly 
authenticated. 

Nominations. 

(23) Every registered trade union shall keep a record or register 
of all nominations made by the members, and of all revocations and 
variations of the same, and for the recording or registering of every 
such nomination, revocation, or variation the rules of the trade 
union may require the member nominating to pay a sum not ex- 
ceeding threepence. 

Fees. 

(24) The following fees shall be payable under the Acts : — 

£ 
For the certificate of registry of a trade union . 
For the certificate of registry of an alteration of rules 
For the certificate of registry of a change of name . 
For a direction to transfer stock .... 
For registry of notice of a dissolution 
For registry of amalgamation .... 

For every document required to be authenticated by 

the registrar, not chargeable with any other fee .026 
For every inspection on the same day of documents 
(whether one or more), in the custody of the 
registrar, relating to one and the same trade 

imion 10 

For every copy or extract of any document in the 
custody of the registrar, not exceeding 216 words 
\s., and if exceeding that number Ad. per folio of 72 
words, in addition to the fee for authentication. 
No fee is payable for the recording of rules or documents already 
registered in another country, or for the registry or recording of — 
The cancelling or withdrawal of certificate of registry. 
Any notice of change of office. 
Any document or copy of document supplied to a public 

department. 
Any document in respect of which a fee is already chargeable 
under or by virtue of the Act and of any other statute. 
The chief registrar may also dispense with the fee for inspection 
of documents in cases where he may consider it for the public 
interest to do so. 



I s. 


d. 


1 





10 





10 





1 





2 


6 


10 
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Authentication of Documents by Begislrar. 

(25) Every document under the Trade Union Acts, 1871 [d) and 
1876 (e), bearing the seal of the central office, or the signature of the 
chief registrar or the assistant registrar for Scotland or Ireland, as 
the case may require, shall be deemed to be duly authenticated for 
the purposes of the said Acts and the regulations made thereunder. 

Bich, Assheton Cross. 
Whitehall, 

1st November, 1876. 



APPENDIX H. 

Forms oedebed to be used in Registration, etc., of Trade 
Unions under the Trade Union Acts, 1871 and 1876. 

For societies registered in Scotland the address " 43, New Register 
House, Edinburgh," and in Ireland " 9, Upper Ormond Quay, 
Dublin," will be substituted in the following forms for " 28, Abingdon 
Street, Westminster." 

Form A. — Reg. 4. 

Trade Union Acts, 1871 and 1876, 34 & 35 Vict. c. 31, and 39 & 40 
Vict. c. 22. 

Application for Registry of Trade Union. 

1. This application is made by the seven persons whose names are 
subscribed at the foot hereof. 

2. The name under which it is proposed that the trade union on 
behalf of which this application is made shall be registered is , 
as set forth in Rule No. 

To the best of our belief there is no other existing trade union, 
whether registered or not registered, the name of which is identical 
with the proposed name or so nearly resembles the same as to cause 
confusion. 

3. The place of meeting for the business of the * , and * jja^e of 
the office to which all communications and notices may be ad- trade union, 
dressed, is at , as set forth in Rule No. . * Name of 

4. The * was established on the day of . (.j^^g union. 

5. The whole of the objects for which the * is established ^, „ 

and the purposes for which the funds thereof are applicable are set i, ;?'*™^. oi 
jr -Lu • Ti I -NT trade union, 

forth m Rule No. 

(d) 34 & 35 Vict. c. 33 . (e) 39 & 40 Vict. c. 22. 
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6. The conditions under which members may become entitled to 
benefits assured are set forth in Rule No. 

7. The fines and forfeitures to be imposed on members are set 
forth in Rule No. 

8. The manner of making, altering, amending, and rescinding 
rules is set forth in Rule No. 

9. The pro-vision for the appointment and removal of a general 
committee of management, of trustee or trustees, treasurer, and 
other officers, is set forth in Rule No. 

10. The provision for the investment of funds and for the 
periodical audit of accounts is set forth in Rule No. 

11. The provision for the inspection of the books and names of 
the members by every person having an interest in the funds is set 
forth in Rule No. 

12. The provision for the manner of dissolving the trade union is 
set forth in Rule No. 

* This will 13. Accompanying this application are sent — 

only beneoes- 1. Two printed copies, each marked A, of the rules. 

sary in oases 2. A list, marked B, of the titles and names of the officers, 

wheie the 3_ ^ general statement, marked C,* showing— 

has be'en in ^"'^ '^^ assets and liabiUties of the f at the date up 

operation *° which the statement is made out. 

more than a (^) "^^ receipts and expenditure of f during the 

year previous y^ar preceding the date J up to which the statement is 

to the date of made out, such expenditure being set forth under separate 

the applica- heads corresponding to the several objects of the trade 

tion. union. 

t Name of 14. § We have been duly authorised by the trade union to make 

trade union, this application on its behalf, such authorisation consisting of 

t This date 

win be fixed (Signed) 1. 

by the regis- 2. 

trar. 3^ 

§ This will 4. 

only be neoes- 5. 

sary where 6. 

the trade rj 

toinfa^o'era- ' "^^^ °* 1^ 

tion before ' ■'■^ P3J3,graph 14 must be stated whether the authority to make 
the date of the ^^^ application was given by a " resolution of a general meeting of 
application. ^^^ trade union," or, it not, in what other way it was given. 

The two copies of rules must be signed by the seven members 
signing this application. 

The appUcation should be dated, and forwarded to " The Registrar 
of Friendly Societies, 28, Abingdon Street, Westminster, S.W." 

FoEM B. — ^Reg. 5. 
Trade Union Acts, 1871 and 1876. 
Certificate of Registry of Trade Union. 
It is hereby certified that the has been registered under 
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the Trade Union Acts, 1871 and 1876, this day of 

19 . 

[Seal of Central Office, or signature of Assistant 
Registrar for Scotland or Ireland.] 

FoKM C. — Reg. 7. 
Trade Union Acts, 1871 and 1876. 
Application for Registry of partial Alteration of Rules. 
Trade Union. Register No. 

1. This application for the registry of a partial alteration of the 
rules of the trade union, is made by the seven persons 
whose names are subscribed at the foot hereof. 

With this, application are sent — 

(a) A printed copy of the registered rules marked to show 

where and in what way they are altered : 
(6) Two printed [or written] copies of the alteration, each 

marked O, signed by each of the applicants : 
(c) A statutory declaration of an officer of this trade union, 

that in making the alteration of rules now submitted for 

registry the rules of the Trade Union were duly 

complied with. 

2. We have been duly authorised by the Trade Union 
to make this appUcation on its behalf, such authorisation consisting 

of a resolution passed at a general meeting on the * day * Here in- 

of 19 . sert the date, 

(Signed) 1. or if there was 

2. no such reso- 

3^ lution, state 

/ in what other 

„' way the 

^' authorisation 

"• was given. 

t day of 19 . t Here iu- 

To the Registrar of IWendly Societies, 
Abingdon Street, Westminster. 

Form D.— Reg. 7, 9. 
Trade Union Acta, 1871 and 1876. 
Declaration accompanying Alteration of Rules, 
Trade Union. Register No. 

X of , an officer of the above-named trade union, 

do solemnly and sincerely declare that in making the alteration of 
the rules of the trade union, the application for the registry of which 
is appended to this declaration, the rules of the said trade union 
have been duly complied with. 

And I make this solemn declaration, conscientiously believing the 
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same to be true, and by virtue of the provisions of the Statutory 
Declarations Act, 1835. 
Taken and received before me, one of 
His Majesty's justices of the peace 
for the county of . at , 

, in the said county, this 
day of 19 . 

Form E. — ^Reg. 8, 

Trade Union Acts, 1871 and 1876. 

Certific<Ue of Registry of Partial Alteration of Rides. 

Trade Union. Register No. 

It is hereby certified that the foregoing partial alteration has been 
registered under the above-mentioned Acts this day of 

19 . 

[Seal of Central Office, or signature of Assistant 
Registrar for Scotland or Ireland.] 



Form F. — Reg. 9. 
Trade Union Acts, 1871 and 1876. 
Farm ofAppUcaiionfor Registry of Complete Alteration of Rides, 
Trade Union. Register No. 

1. This application for the registry of a complete alteration of the 
registered rules of the Trade Union is made by the seven 
persons whose names are subscribed at the foot hereof. 

2. The complete alteration submitted for registry is the sub- 
stitution of the set of rules, two printed copies of which (each copy 
marked P, and signed by the applicants) accompany this applica- 
tion, for the set of rules already registered. 

3. The name under which it is proposed that the trade union on 
behalf of which this application is made shall be registered is 

as set forth in Rule No. 

To the best of our belief there is no other existing trade union, 
whether registered or not registered, the name of which is identical 
with the proposed name, or so nearly resembles the same as to cause 
confusion. 

* Name of 4. The place of meeting for the business of the * , and 
trade union, the office to which all communications and notices may be addressed, 

* Name of "^ ** ' ^^ ^^* ^°^^ ™ ^"'^ ^°- 

trade union. 5. The * was established on the day of 

^ -fj ' f 6. The whole of the objects for which the * is established, 

i aI^^^U' and the purposes for which the funds thereof are applicable, are set 
forth m Rule No. 

7. The conditions under which members may become entitled to 
benefits assured are set forth in Rule No. 
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8. The fines and forfeitures to be imposed on members are set 
forth in Rule No. 

9. The manner of making, altering, amending, and rescinding 
rules is set forth in Rule No. 

10. The provision for the appointment and removal of a general 
committee of management, of trustee Or trustees, treasurer, and 
other o£Qcers, is set forth in Rtile No. 

11. The provision for the investment of funds and for the periodical 
audit of accounts is set forth in Rule No. 

12. The provision for the inspection of the books and names of 
the members by every person having an interest in the funds is set 
forth in Rule No, 

13. The provision for the manner of dissolving the trade union is 
set forth in Rule No. 

14. This application is accompanied by a statutory declaration of 

, an oflScer of the said trade union, to the effect that in 
making the alteration of rules now submitted for registry the rules 
of the trade union were duly complied with. 

15. We have been duly authorised by the Trade Union 
to make this application on its behalf, such authorisation consisting 
of a resolution passed at a general meeting held on the * 

day of 

(Signed) 1. 
2. 
3. 
4. 
5. 
6. 
7. 



day of 

The Registrar of Friendly Societies, 
28, Abingdon Street, 
Westminster, S.W. 



19 



* Here in- 
sert the date, 
or, if there 
was no such 
resolution, 
state in what 
other way 
authorisation 
was given. 



FoEM G.— Reg. 10. 
Trade Union Acts, 1871 and 1876. 



Certificate of Registry ofCmrvpMe Alteration of Rules, 

Trade Union. Register No. 

It is hereby certified that the set of rules, copy whereof is appended 
hereto, has been registered under the above-mentioned Acts in sub- 
stitution for the set of rules already registered for the Trade 
Union this day of 19 , 

[Seal of Central Office or signature of Assistant 
Registrar for Scotland or Ireland.] 
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Form H. — Reg. 11. 
Trade Union Acts, 1871 and 1876. 
Applicaticm, to record Buks registered in another ca/aviry. 
Trade Union. 

Register No. . [Add England, Scotland, or Ireland as 

the case may 5e]. 

To the Registrar of Friendly Societies. 

Application to record the rules of the Trade Union is 

made by the secretary of the same. 

1. The trade union carries [or intends to carry] on business in 
[Scotland, Ireland, or England, as the case may he\ as well as in 
England, Scotland, or Ireland where the same is registered. 

2. With this application are sent two printed \pr written] copies 
of the rules of the trade union, one of such copies being under the 
seal of the central office [or under the signature of the Assistant 
Registrar for Scotland or Ireland]. 

(Signed) 

Secretary. 
Registered Office 

Date day of 

FoKM I. — Reg. 11. 

Trade Union Acts, 1871 and 1876. 

Application to record Amendments of Rides already recorded. 

Trade Union. 

Register No. [Add England, Scotland, or Ireland, as the 

case may be.] 

Recorded in [Scotland, Ireland, or England, as the case 

may be] No. 

To the Registrar of Friendly Societies. 

Application to record an amendment of the rules of the 
Trade Union is made by the secretary of the same. 

1. The trade union carries on business in [Scotland, Ireland, or 
England, as the case may be] as well as in [England, Scotland, or 
Ireland] where the same is registered. 

2. The rules of the trade union have been already recorded in 
[Scotland, Ireland, or England, as the case may be]. 

3. With this application are sent two printed [or written] copies of 
an amendment of such rules lately registered, one of such copies 
being under the seal of the central office [or under the signature of 
the Assistant Registrar for Scotland or Ireland]. 

(Signed) 

Secretary. 
Registered Office 

Date day of 
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FOBM J.— Reg. 12. 
Trade Union Acts, 1871 and 1876. 
Request to loithdraw or cancel Certificate of Registry. 
Trade Union. 

Register No. II f the trade union is registered in Scotland or 

Ireland, add Scotland or Ireland, as the case mai/ be.} 

To the Chief Registrar [or in the case of a trade union registered and 
doing business in Scotland or Ireland exclusively, to the Assistant 
Registrar for Scotland or Ireland, as the case may be]. 

1. The above-mentioned trade union desires that its certificate of 
registry under the Trade Union Acts may be withdrawn [or cancelled] 
on the following ground, via, [state reason for desiring withdrawal or 
cancelling of certificate of registry'] and at a general meeting * duly * If not at 
held on the day of 19 , it was resolved as a general 
follows : — meeting, 

" That the trustees be authorised to request the Chief {or Assis- ^***^ ™ ^^** 
tant) Registrar to withdraw [or cancel] the certificate of registry of ™*°°^5 ^^^ 
this trade union." 1,66^61^^ 

2. This request is made by the trustees accordingly. mln^d upon 

) 

> Trustees. 

Registered Office 

Date day of 19 . 

FoEM K. — Reg. 13. 
Trade Union Acts, 1871 and 1876. 
Notice before loitMraival or cancelling ofCertifieate of Registry, 
Trade Union. 

Register No. [// the trade union is registered in Scotland 

or Ireland, add Scotland or Ireland, as the case may be.] 

Notice is hereby given to the above-mentioned trade union that 
it is the intention of the Chief Registrar [or Assistant Registrar for 
Scotland or Ireland, as the case may be] to proceed on the* * This will 

day of 19 , to cancel [or to withdraw] the registry of the be not leas 

trade union, unless cause be shown to the contrary in the meantime, than two 

The ground of such proposed cancelling [or withdrawal] is that months after 
the certificate of registry has been obtained by fraud [or mistake], *^^ "^*? °* 
or that the registry of the trade union has become void imder s. 6 of ® no"ce. 
the Trade Union Act, 1871, or that the trade union has wilfully and 
after notice from me violated the provisions of the above-mentioned 
Acts or has ceased to exist. [The facts shovM be briefly specified 
where practicable.] 

(Signature) 
Chief Registrar [or Assistant Registrar for 
Scotland or Ireland]. 
Date day of 19 . 

T.U. Q 
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Form L. — Reg. 14. 
Trade Union Acts, 1871 and 1876. 
WitMravJol or cancelling of Certificate of Registry. 
Trade Union. 

Register No. [If the trade union is registered in Scotland 

or Ireland, add Scotland or Ireland, as the case may 6e.] 

The certificate of registry of the above-mentioned trade union is 
hereby-withdrawn or cancelled at its request [or as the case may be}. 
The Registrar may, if he thinks fit, add a statement, as in Form K, of 
the ground of the canceling. 

(Signed) 

Chief Registrar [or Assistant Registrar 
for Scotland or Ireland], 
Date day of 19 . 

Form M. — Reg. 15. 
Trade Union Acts, 1871 and 1876. 
Notice of Change of Registered Office, 
Trade Union. Register No, 

[If the trade union is registered in Scotland or Ireland, add Scotland 
or Ireland, as the case may be.] 
To the Registrar of Friendly 
Societies. 
Notice is hereby given that the registered office of the above- 
mentioned trade union is removed from in the parish of 

, and is now situate at in the parish of 

in the county of 
Dated this day of 19 . 

Trustees. 

Note. — Until this notics has been given, the trade union will not 
have complied with the provisions of the Act, 
This part to Received this day of notice of removal of the 

^e detached registered office of the , Register No , to 

in the coimty of 
[Seal of Central Office, or signature of a Registrar,] 



by the regis 
trar when the 
notice is 
registered, 
and returned 
to the trade 
union. 



Form N. — ^Reg. 16. 
Trade Union Acts, 1871 and 1876. 
Application for Approval, and Notice of Change of Name. 
Name already registered 

Registered No. [If the trade union is registered in Scotland 

or Irdand, add Scotland or Ireland, as the case may be.} 
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To the Chief Registrar [or Assistant Registrar for Ireland or Soot- 
land, as the case may be] and Central Office. 

^ Application for approval of a change of name of the above-men- 
tioned trade union is made by the three persons whose names are 
subscribed at the foot hereof. 

The following is a copy of a resolution passed by the consent of 
two-thirds of the total number of members of the trade union : — 
[The resoluticm to he copied at length,'] 

And notice of the said change is hereby given to the central office 
for registry thereby. 

2! 

Secretary. 3. 

Registered Office , 4. ^Members. 

5. 
Date day of 19 . 6. 

7. 

FOBM 0.— Reg. 16. 

Trade Union Acts, 1871 and 1876. 

Dedaraiiomi to accompany Applicationfor Approval of Change of Name. 

County of to wit. 

Name of trade union 

Register No. [7/ the trade union is registered in Scotland 

or Ireland, add Scotland or Ireland, as the case may he.} 

I, of , the secretary of the above-named trade 

union, do solemnly and sincerely declare that in making the change 
of name, notice of which is appended to this declaration, the pro- 
visions of the 39 & 40 Vict. c. 22, in respect of change of name, 
having been complied with. 

And I make this solemn declaration, conscientiously believing the 
same to be true, and by virtue of the provisions of the Statutory 
Declarations Act, 1835. 

Taken and received before me, one of His • 
Majesty's justices of the peace for the 
said county of , at 

in the said county, this day of 

19 . 

FoEM P.— Reg. 17. 

Trade Union Acts, 1871 and 1876. 

Applicationfor Direction to transfer Stock. 

Trade Union. Register No. 

Application for a direction to transfer stock is made by the four This form 
persons whose names are subscribed at the foot hereof, being the appUes (with 
secretary and three members of the above-mentioned trade union, the necessary 
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modifications) 1. The trade union on the day of , duly ap- 

to a branch pointed , of in the county of [here name 

of a trade ^j^ descnbe all the trustees then afppointed] to be trustees. 
'™'°°' 2. On the day of the sum waa invested 

in the purchase of stock transferable at the Bank of England 

[or Ireland] in the names of the said trustees, and the same is still 
standing in their names, as follows [state exactly in what names the 
stock stands'] : — 
[This clause 3. The said is absent from Great Britain [or Ireland] [or 

will not be became bankrupt on the day , or filed a petition 

necessary (or executed a deed) for liquidation of his afiairs by assignment or 
where the arrangement or for composition with his creditors, on the 
application is j^y of , or has become a lunatic, or died on the day 

in oonse- of , or has not been heard of for years, and it is not 

mere removal ^"^^ whether he is living or dead.] 

of a trustee.] ■*• ^^ *^® ^y °^ *^® trade union duly removed 

the said from his o£Sce of trustee, and appointed 

[give full name and description'] in his place. 

5. Since such removal application has been made in writing to 
the said [removed trustee] to join in the transfer of the said stock into 
the names of the said [here give the names of the other trustees, and of 
the new trustees appointed in the place of the one removed] as trustees 
for the said trade union, but he has refused to comply [or has not 
complied] with such application. [This paragraph may be omitted, 
or varied, as the facts require.] 

6. This application to the Kegistfar is made pursuant to 39 & 40 
Vict. c. 22, s. 4, that he may direct the said stock to be transferred 
into the names of the said as trustees for the trade union 
by 

[This blank should befitted by the names of the surviving or continuing 
trustees {if any), and if they be toilling and able to make the transfer ; 
or if there be no such trustee, or if any such trustee refuse or be unable 
to make the transfer, then by the words the Accountant-Greneral, or 
Deputy, or Assistant Accountant-General of the said Bank ; and a 
full statement of the facts and of the grounds of such refusal or inability 
should be made.] 

Secretary. 
Member. 
Member, 
Member. 

Registered Office 

Date day of 19 , 

To the Registrar. 
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Form Q. — Reg. 17. 

Trade Union Acts, 1871 and 1876. 

Declaration verifying Statements in an Application for Direction to Thia form 

transfer Stock. applies (with 

the necessary 
County of to wit. modiflca- 

tions) to a 

Trade Union. Register No. branch of a 

trade union. 

I, of , in the county of , do solemnly 

and sincerely declare that I am the secretary of the above-men- 
tioned trade union. 

That and whose names are subscribed at the foot 

of the application hereto annexed, are members of the said trade 
union. 

That on the day of 19 , and 

therein mentioned, were appointed trustees of the said trade union. 

That on the day of 19 , the sum of 

was invested in the purchase of stock, transferable at the 

Bank of England [or Ireland] in the names of the said trustees, and 
the declarant believes that it is still standing in their names, as 
follows [state as in Form P] : — 

That the said is absent from Great Britain [or Ireland] 

[or, became bankrupt, etc., as in Form P] 

That on the day of 19 , the said 

was removed from his office of trustee, and was appointed 

in his place. 

That since such removal application has been made in writing to 
the said to join in the transfer of the said stock into the 

names of the said as trustees for the said trade union, but 

he has refused to comply [or has not complied] with such applica- 
tion. [This paragraph may be omitted or varied as the facts require.] 

And I make this solemn declaration, conscientiously believing the 
same to be true, and by virtue of the provisions of the Statutory 
Declarations Act, 1835. 

Taken and received before me, one\ 
of His Majesty's justices of the 
peace for the said county of ' 
at , in the said . 

county, this day of 

19 . 
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This form FoBM R.— Reg. 20. 

applies ("with 

the necessary Trade Union Acts, 1871 and 1876. 

to a branch Direction by the Registrar to transfer Stock, 

of a trade 

union. 



Whereas it has been made to appear to the Registrar that 
stock, transferable at the Bank of England [or Ireland] is now stand- 
ing in the names of and as trustees of 
Trade Union registered under the above-mentioned Acts. 

And that the said is absent from Great Britain [or Ireland, 

or became bankrupt, etc., as in Form P] 

And that has been appointed trustee of the said trade 

union in place of the said 
* The para- *(<") ^^ registrar under the said Acts hereby directs pursuant 
graphs to section 4 of the 39 & 40 Vict. c. 22, that the said sum of 

marked (a) or so standing in the books of the Governor and Company of the Bank 
(6) will be of England [or Ireland] in the names of the said be trans- 

used as the ferred in the said books by the said into the names of the 

case requires, g^id 

(&) And that there is no surviving or continuing trustee of the 
said trade union, or that the surviving or continuing trustee or 
trustees refuse or are unable to transfer the said stock. 

The registrar imder the said Acts hereby directs, piursuant to 
section 4 of the 39 & 40 Vict. c. 22, that the said sum of , 

so standing in the books of the Governor and Company of the Bank 
of England [or Ireland] be transferred in the said books by the 
Accountant-General, or Deputy or Assistant Accountant-General, 
of the said Bank into the names of the said , 

Address 
Date day of 19 . 

[Seal of Central Office, and signature of 
Chief Registrar or Assistant Registrar 
for England, or signature of Assistant 
Registrar for Scotland or Ireland.] 



FOBM S.— Reg. 21. 

Trade Union Acts, 1871 and 1876. 

Notice of Dissolution, 

Trade Union. Register No, 

To the Central Office, 28, Abingdon Street, 

Westminster [or 
To the Assistant Registrar for Scotland or 
for Ireland, ew the case may require]. 
Notice is hereby given that the above-mentioned trade union was 
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dissolved in pursuance of the rules thereof on the day 

of 19 . ^ 

1. Secretary. 

2. Member. 

3. Member. 

4. Member. 

5. Member. 

6. Member. 

7. Member. 

8. Member. 

Name and address to which 1 

registered copy is to be[ 

returned. I 

Date day of 19 . 



Form T.— Reg. 22. 

Trade Union Acts, 1871 and 1876, 

Notice of Amalgamation of Trade Unions. 



(A) 



Trade Union. 
Trade Union. 



Register No. 
Register No. 

[and so on if more than two]. 
To the Central Office, 28, Abingdon Street, 

Westminster. 
Notice is hereby given, that by the consent of two-thirds of the 
whole number of members of each or every of the above-mentioned 
trade unions they have resolved to become amalgamated together 
as one trade union. 

And that the following are the terms of the said amalgamation 
[state the terms} : — 

And that it is intended that the trade union shall henceforth be 
called the 

Accompanying this notice is a copy of the rules intended to be 
henceforth adopted by the amalgamated trade union [which are the 
rules of the Trade Union]. 

[To be signed by seven members and the 
secretary of each trade union.] 

Name and address to which 

registered copy is to be 

sent. 
Date day of 19 
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Form U.— Reg. 22. 
Trade Union Acts, 1871 and 1876. 
Trade Union. Register No. , 

I, of , the secretary of the above-mentioned 

trade union, do solemnly and sincerely declare that in the amal- 
gamation of the said trade union with the , notice of which 
is appended to this declaration, the provisions of the Trade Union 
Act Amendment Act, 1876, in respect of amalgamations, have been 
duly complied with. 

And I make this solemn declaration, conscientiously believing the 
same to be true, and by virtue of the provisions of the Statutory 
Declarations Act, 1835. 

Taken and received before me, one of His 
Majesty's justices of the peace for the 
said county of , at , 

in the said county, this day 

of 19 . 
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Ecgieter No._ 
Connty 



APPENDIX I. 

Annual Return. 

FOBM A.B. IS. 



T.U. No. 1. 



TRADE UNION ACTS, 1871 and 1876. 



AnnuaIi Return Prescribed by the Reoistrab eor a Registered 

Trade Union. 

Year ending 31st December, 1909. 

[The Trade Union's Balance Sluet cannot be accepted as a substimtefm this Return.] 

This Return is to be sent to the Registrar before the following 1st of June. 

A Copy of the Auditor's Report, if any, should also be sent, together 

with a Copy of the Printed Statement of Accounts. 

Name of Trade Union 

Number of Branches (if any) 

Is the Trade Union a Branch of any other registered Trade Union ? 

If 80, state the Name and Register Number of that Trade Union 

Date of commencement of Trade Union \ 1 

When first Registered 1 . 

Date of Registration of last Alteration of Rules 1 - 

Names of the present Trustees _ 



Do the Rules of the Trade Union require Security to be given by 

Officers ? If so, state the number of the Rule 

Name and Address of every Officer in 

receipt or charge of money, the 

Amount of Security given by 

each, and whether by Bond, or 

Guarantee Society ' 
State what provision (if any) is made for Old Age 
The Audit for the Year has been conducted by_ 

who were appointed Auditors by 

under the authority of Rule No. 



Registered Office of the Trade Union ^ 
Date 1910. 



_in the County of_ 



RETURN A^ Td MEMBERS. 



the Books at the 



Number of Members on 
beginning of the year . . 
Number of Members admitted during the Year 

Together 
Number of Members who left during the Year, 

from whatever cause . . 
Total Number of Members on the Books at 

31st December, 1909 

Ages op Members at the End of the Year. 
Number of Members 16 an4 under 20 years of age 
20 „ 50 
„ » 50 „ 65 „ 

„ „ 65 years of age and over . . 

Total, as above 

U.B. — Wltk ihis Aimual iietum must be sent to the iteglstrar: — 

(1) A Copy of the rules of the Trade Union as they exist at date to which this 

Return is made out. , . ^^ -, , „ . 

(2) A Copy of all alterations of rules and new rules made by the Trade Union 

daring the year preceding the date up to which this Return is made out. 
The addressto which Rules, Returns, and other Documents should besentis as follows : 
England and Wales: Registry of Friendly Societies, Central Oflce, 28, 

Abingdon Street, Westminster, London, S. W. 
Scotland: Registry of Friendly Societies, SA, Howe Street, Edinburgh. 
IRKIAND : Registry of Friendly Societies, 12, South Frederick Street, Dubbn. 
{tbr particulars as to changes of officers see fourth page of this Return,'] 



Males. Females. Total, 



' If the names 
are more than 
can be con- 
veniently in- 
serted here, 
they may be 
added (with 
the amount of 
security 
given) on a 
separate 
sheet. 

2 State full 
Postal 
Address. 



GENERAL STATEMENT of the Income and Expenditure, Funds and Effects, 



Dr. 



(1.) GENERAL 



Incoue. 

Fines 

Entrance Fees . . 

Levies , . 

Contributions Paid by Members 

Where separate contributions are paid to particular 
Funds, this should be stated separately as follows : — 

To the Fund 

To the Fund 

To the Fund 



Interest received or accrued during the year on the Funds 

invested 
Emblems, Rules, Cards, etc., sold . . 
Contributions from other Trade Unions (specify them) 
Other Contributions (specify them) . . 
Other Receipts (specify them) . . . . ^. 



Total Income 
Amount of Funds at the beginning of the year, as per 
last year's Balance-sheet . . 

Total 



Dr. 



(2.) BALANCE SHEET OT 



1 Specify their 
nature. 

' Specify them. 



Liabilities. 
To Amount of the several Funds, viz. : — 

(Here set forth separately the amount of each of the Funds.) 



Total Amount of Funds as shown in General Account 
(see above. A) . . 
Debts (if any) legally incurred by the Trustees on behalf of 

Trade Union ' 
Cash due to Treasurer (if any) 
Other Liabilities ' 



Total 



itures 

of 
Trustees 



_Residing at_ 
_Residing at_ 
_Residing at_ 



The undersigned, having had access to all the books and accounts of the 
verified the same with the accounts and vouchers' relating thereto, now sign 

Signature of 1st Auditor 

Address 

Calling or Profession 



If in any respect these accounts are incorrect, unvouched, or not in 
Union, of which a copy is to be sent to the Registrar with this Statement. 

■ In certifying the Trade Union's Investments as shown in the Balance-sheet, the Anditois 
Assets of the Trade Union, and also inspect the Bank Pass Book and the Post Office Savings 

° The Annual Betum of a Trade Union having Branches should include the Income and 
Branches have not been submitted to the Auditors signing this Return, the fact should be 



of the 



_TRADE UNION, from 1st January to 31st December, 1909. 



ACCOUNT, 



Cr. 



EXPENDITUBE. 



_Members 
^Membeis 



Trade Benefits : — 

Strike Pay to 

Lock-out Pay to 

Allowance to Members seeking employment 

Other payments (specify them) to Members . . 

Contributions to other Trade Unions 

Other Benefits : — 
Sickness pay to. 



Superannuation Pay to_ 
Sums paid at death of_ 
Accident benefit to 



.Members 

Members 

^Members 



.Members 



Medical aid (including Salary of Surgeon) 
Other payments .(specify them) to 



Members 



Management Expenses : — 
Salaries of Paid Officers (specify them) . . 
Rent. . 

Stationery and Printing, Postage, etc. . . 
Law Expenses 
Other expenses of Management (specify them) . 



d. 



Total Expenditure . . 
Amount of Eunds at end of the year, as per Balance-sheet 
below (A) . . 

Total 



* Carry the 
total of inner 
column into 
outer column. 



EUNDS AND EFFECTS. 



Assets. 



. Savings Bank 



By Investments : — 

1. In the 

2. In the Public Funds' 

3. Upon Government Securities in Great Britain or Ireland 

4. Upon Real Securities in Great Britain or Ireland 

5. In the purchase of land . . 

6. In the erection of offices and buildings . . 

7. In* 

Cash in the Post Office Savings Bank 

Cash in hand ' .. 

Other assets (if any) ' . . 

Deficiency (if Liabilities exceed Assets) 

Total 



Bate 

per 

cent, of 

Interest 

yielded. 



Cr. 



' State amount 
and description 
of stock. 



♦ If on other 
securities state 
them separately. 

" State in whose 
hands. 

- " Specify them. 



Signature of Secretary _ 
Residing at ' 



' Give postal 
address. 



Trade Union, and having examined the foregoing General Statement and 
the same as found to be correct, duly vouched, and in accordance with law." 

Signature of 2nd Auditor 

Address 

Calling or Profession_ 



Date 



1910. 



accordance with law, the Auditors are to make a Special Report to the Trade 

should in all cases actually inspect the Mortgage deeds and other securities representing the 
Bank Book and ascertain that they have been duly made up and Balanced to the Slst December. 
Expenditure, Funds and Effects of all the Branches. If the Books and the Accounts of the 
stated. 
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Reg. No. 

Name of Trade Union_ 



T.U. No. 2. 



TRADE UNION ACTS, 1871 and 1876. 



Annual Beiitrn ov Change of Offioebs dubino the Teab endino 

31st Deoembeb, 1909. 

(If there has been no change during the year the form below should be 
endorsed to that effect.) 



Date of Change. 


Title of 
Officer. 


Name of 

Officer 

retiring. 


Cause 
of retire- 
ment. 


Name of 
Officer ap- 
pointed. 


Address. 










•■ 




In this space 
any further par- 
ticulars may be 
inserted which are 
necessary to ex- 
plain the facts set 
forth in the Re- 
turn, or to throw 
light upon the 
history of the 
Trade Union 
durmg the year. 





of 
Trustees. 
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APPENDIX J. 

Statute 38 & 39 Vict. c. 86. 

The Conspiracy, and Protection op Property Act, 1875. 



ARRANGEMENT OF CLAUSES. 
Clauses. 

1. Short title. 

2. Commencement of Act. 

Conspiracy, and Protection of Property, 

3. Amendment of law aa to conspiracy in trade disputes. 

4. Breach of contract by persons employed in supply of gas or 

water. 

5. Breach of contract involving injury to persons or property. 

MisceUaneous, 

6. Penalty for neglect by master to provide food, clothing, etc., for 

servant or apprentice. 

7. Penalty for intimidation or annoyance by violence or otherwise. 

8. Reduction of penalties. 

Legal Proceedings, 

9. Power for offender imder this Act to be tried on indictment 

and not by court of summary jurisdiction. 

10. Proceedings before court of summary jurisdiction. 

11. Regulations as to evidence. 

12. Appeal to quarter sessions. 

DefMitions. 

13. General definitions, 

14. Definitions of " municipal authority ' and " public company." 

15. " MaUoiously " in this Act construed as in Malicious Injuries 

to Property Act. 

Saving Clause, 

16. Saving as to sea service. 

Repeal. 

17. Repeal of Acts. 
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Applicaiion of Act to Scotland, 
ClauBeB. 

18. Application to Scotland. Definitions. 

19. Recovery of penalties, etc., in Scotland. 

20. Appeal in Scotland as prescribed by 20 Geo. 2, o. 43. 

Application of Act to Irekmd, 

21. Application to Ireland. 



Short title. 



Amendment 
of law as to 
conspiracy 
in trade 
disputes. 



An Act for amending the Law relating to Conspiracy, and 
to the Protection of Property, and for other purposes. 

[13th August, 1875.] 

1. This Act may be cited as the Conspiracy, and Protection 
of Property Act, 1875. 

2. [Repealed by Statute Law Revision Act, 1893.] 

Conspiracy, and Protection of Property. 

3. An agreement or combination by two or more persons to 
do or procure to be done any act in contemplation or further- 
ance of a trade dispute shall not be indictable as a conspiracy 
if such act committed by one person would not be punishable 
as a crime. 

An act done in pursuance of an agreement or combination 
by two or more persons shall, if done in contemplation or 
furtherance of a trade dispute, not be actionable unless the 
act, if done without any such agreement or combination, 
would be actionable. 

Nothing in this section shall exempt from pimishment any 
persons guilty of a conspiracy for which a punishment is 
awarded by any Act of Parliament. 

Nothing in this section shall affect the law relating to riot, 
unlawful assembly, breach of the peace, or sedition, or any 
ofience against the State or the Sovereign. 

A crime for the purposes of this section means an ofience 
punishable on indictment, or an ofience which is punishable on 
summary conviction, and for the commission of which the 
ofiender is liable under the statute making the ofience punish- 
able to be imprisoned either absolutely or at the discretion of 
the court as an alternative for some other punishment. 

Where a person is convicted of any such agreement or 
combination as aforesaid to do or procure to be done an act 
which is punishable only on summary conviction, and is 
sentenced to imprisonment, the imprisonment shall not exceed 
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three months, or such longer time, if any, as may have been 
prescribed by the statute for the punishment of the said act 
when committed by one person. 

4. Where a person employed by a municipal authority or Breach of 
by any company or contractor upon whom is imposed by Act contract by 
of Parliament the duty, or who have otherwise assumed the persons em- , 
duty of supplying any city, borough, town, or place, or any guppiy o° 
part thereof, with gas or water, wilfully and maliciously breaks gas or water, 
a contract of service with that authority or company or con- 
tractor, knowing or having reasonable cause to believe that 
the probable consequences of his so doing, either alone or in 
combination with others, will be to deprive the inhabitants of 
that city, borough, town, place, or part, wholly or to a great 
extent of their supply of gas or water, he shall on conviction 
thereof by a court of summary jurisdiction or on indictment 
as herein-after mentioned, be liable either to pay a penalty 
not exceeding twenty pounds or to be imprisoned for a term 
not exceeding three months, with or without hard labour. 

Every such municipal authority, company, or contractor as 
is mentioned in this section shall cause to be posted up, at the 
gasworks or waterworks, as the case may be, belonging to such 
authority or company or contractor, a printed copy of this 
section in some conspicuous place where the same may be 
conveniently read by the persons employed, and as often as 
such copy becomes defaced, obliterated, or destroyed, shall 
cause it to be renewed with all reasonable despatch. 

If any municipal authority or company or contractor make 
default in complying with the provisions of this section in 
relation to such notice as aforesaid, they or he shall incur on 
summary conviction a penalty not exceeding five pounds for 
every day during which such default continues, and every 
person who unlawfully injures, defaces, or covers up any notice 
so posted up as aforesaid in pursuance of this Act, shall be 
liable on summary conviction to a penalty not exceeding forty 
shillings. 

5. Where any person wilfully and maliciously breaks a Breach of 
contract of service or of hiring, knowing or having reasonable contract 
cause to believe that the probable consequences of his so doing, |"J^y'tf 
either alone or in combination with others, wiU be to endanger persons or 
human life, or cause serious bodily injury, or to expose valuable property, 
property whether real or personal to destruction or serious 
injury, he shall on conviction thereof by a court of summary 
jurisdiction, or on indictment as herein-after mentioned, be 
liable either to pay a penalty not exceeding twenty pounds, 
or to be imprisoned for a term not exceeding three months, 
with or without hard labour. 
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Miscdlaneoiis, 

Penalty for 6. Where a master, being legally liable to provide for his 
neglect by servant or apprentice necessary food, clothing, medical aid, or 
master to lodging, wilfully and without lawful excuse refuses or neglects 
clSSng °eto' *° provide the same, whereby the health of the servant or 
for servant or apprentice is or is likely to be seriously or permanently injured, 
apprentice, he shall on summary conviction be liable either to pay a 
penalty not exceeding twenty pounds, or to be imprisoned for 
a term not exceeding six months, with or without hard labour. 
Penalty for 7. Every person who, with a view to compel any other 
intimidation person to abstain from doing or to do any act which such 
or annoyance other person has a legal right to do or abstain from doing, 
OT Jthe^lse "wrongfcilly and without legal authority,— 

1. Uses violence to or intimidates such other person or 

his wife or children, or injures his property ; or, 

2. Persistently follows such other person about from place 

to place ; or, 

3. Hides any tools, clothes, or other property owned or 

used by such other person, or deprives him of or 
hinders him in the use thereof ; or, 

4. Watches or besets the house or other place where such 

other person resides, or works, or carries on business, 
or happens to be, or the approach to such house or 
place ; or, 

5. FoUows such other person with two or more other 

persons in a disorderly manner in or through any 

street or road, 
shall, on conviction thereof by a court of summary jurisdiction, 
or on indictment as herein-after mentioned, be liable either 
to pay a penalty not exceeding twenty pounds, or to be im- 
prisoned for a term not exceeding three months, with or without 
hard labour. 

[Attending at or near the house or place where a person 
resides, or works, or carries on business, or happens to be, or 
the approach to such house or place, in order merely to obtain 
or communicate information, shall not be deemed a watching 
or besetting within the meaning of this section. (Eepealed by 
section 2, Trade Disputes Act, 1906.) ] 
Reduction of 8. Where in any Act relating to employers or workmen a 
pecuniary penalty is imposed in respect of any ofEence under 
such Act, and no power is given to reduce such penalty, the 
justices or court having jurisdiction in respect of such ofEence 
may, if they think it just so to do, impose by way of penalty 
in respect of such ofEence any sum not less than one-fourth of 
the penalty imposed by such Act. 
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Legal Proceedings. 

9. Where a person is accused before a court of summary Power for 
jurisdiction of any ofEence made punishable by this Act, and offender 
for which a penalty amounting to twenty pounds, or imprison- iiiider thia 
ment, is imposed, the accused may, on appearing before the ^g^ on in- 
court of summary jurisdiction, declare that he objects to being diotment and 
tried for such ofience by a court of summary jurisdiction, and not by court 
thereupon the court of summary jurisdiction may deal with the ?^ summary 
case in all respects as if the accused were charged with an 3"™'^^'=*'°'^- 
indictable offence and not an offence punishable on summary 
conviction, and the offence may be prosecuted on indictment 
accordingly. 

10. Every offence under this Act which is made punishable Proceedings 
on conviction by a court of summary jurisdiction or on summary before court 
conviction, and every penalty under this Act recoverable on ?* summary 
summary conviction, may be prosecuted and recovered in ^^'^ 
manner provided by the Summary Jurisdiction Act. 

11. Provided, that upon the hearing and determining of any Regulations 
indictment or information under sections four, five, and six ^s to evi- 
of this Act, the respective parties to the contract of service, ®"°^" 
their husbands or wives, shall be deemed and considered as 
competent witnesses. 

12. In England or Ireland, if any party feels aggrieved by Appeal to 
any conviction made by a court of summary jurisdiction on quarter 
determining any information under this Act, the party so sessions, 
aggrieved may appeal therefrom, subject to the conditions and 
regidations following : 

(1) The appeal shall be made to some court of general or 
quarter sessions for the county, 
[The rest of the section is repealed, as regards England, by 
47 & 48 Vict. c. 43, s. 4.] 

Definitions. 

13. In this Act, — General 
The expression " the Summary Jurisdiction Act " means the definitions : 

Act of the session of the eleventh and twelfth years of the « The Sum- 
reign of Her present Majesty, chapter forty-three, intituled mary Juris-^^ 
" An Act to facilitate the performance of the duties of justices diction Act." 
of the peace out of sessions within England and Wales with 
respect to summary convictions and orders," inclusive of any 
Acts amending the same ; and 

The expression " court of summary jurisdiction " means — « Court of 
(1) As respects the city of London, the Lord Mayor or summary _ 
any alderman of the said city sitting at the Mansion jurisdiction. 
House or Guildhall justice room ; and 
T.U. ^ 
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(2) As respects any police court division in the Metro- 

politan police district, any Metropolitan police 
magistrate sitting at the police court for that 
division; and 

(3) As respects any city, town, liberty, borough, place, 

or district for which a stipendiary magistrate is for 
the time being acting, such stipendiary magistrate 
sitting at a police court or other place appointed 
in that behalf ; and 

(4) Elsewhere, any justice or justices of the peace to 

whom jurisdiction is given by the Summary Juris- 
diction Act : Provided that, as respects any case 
within the cognisance of such justice or justices 
as last aforesaid, an information under this Act 
shall be heard and determined by two or more 
justices of the peace in petty sessions sitting at 
some place appointed for holding petty sessions. 
Nothing in this section contained shall restrict the jurisdic- 
tion of the Lord Mayor or any alderman of the city of London, 
or of any Metropolitan police or stipendiary magistrate, in 
respect of any act or jurisdiction which may now be done or 
exercised by him out of court. 
Definitions of 14. The expression "municipal authority" in this Act 
"nmnicipal means any of the following authorities, that is to say, the 
^d'""uV]io Metropolitan Board of Works, the Common Council of the 
company." "^^7 "^ London, the Commissioners of Sewers of the city of 
London, the town council of any borough for the time being 
subject to the Act of the session of the fifth and sixth years 
of the reign of King William the Fourth, chapter seventy-six, 
intituled " An Act to provide for the Eegulation of Municipal 
Corporations in England and Wales," and any Act amendmg 
the same, any commissioners, trustees, or other persons invested 
by any local Act of Parliament with powers of improving, 
cleansing, lighting, or paving any town, and any local board. 
Any municipal authority or company or contractor who has 
obtained authority by or in pursuance of any general or local 
Act of Parliamfent to supply the streets of any city, borough, 
town, or place, or of any part thereof, with gas, or which is 
required by or in pursuance of any general or local Act of 
Parliament to supply water on demand to the inhabitants of 
any city, borough, town, or place, or any part thereof, shall 
for the purposes of this Act be deemed to be a municipal 
authority or company or contractor upon whom is imposed by 
Act of Parliament the duty of supplying such city, borough, 
town, or place, or part thereof, with gas or water. 

"Malici- 15. The word "maliciously" used in reference to any 

onsly " in 
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offence under this Act shall be construed in the same manner this Act 
as it is required by the fifty-eighth section of the Act relating construed as 
to malicious injuries to property, that is to say, the Act of the i^-urfi^'to^ 
session of the twenty-fourth and twenty-fifth years of the Prip'erty Act. 
reign of Her present Majesty, chapter ninety-seven, to be 
construed in reference to any ofience committed under such 
last-mentioned Act. 

Saving Clause. 

16. Nothing in this Act shall apply to seamen or to appren- Saving as to 
tices to the sea service. sea service. 

17. [The greater part of this section is repealed by the 
Statute Law Kevision Act, 1883. Only the first proviso 
remains in force.] 

(1) Any order for wages or further sum of compensation 
in addition to wages made in pursuance of section 
sixteen of " The Summary Jurisdiction (Ireland) 
Act, 1851," may be enforced in like manner as if 
it were an order made by a court of summary 
jurisdiction in pursuance of the Employers and 
Workmen Act, 1875, and not otherwise. 

Application of Act to Scotland. 

18. This Act shall extend to Scotland, with the modifications Application 
following ; that is to say, to Scotland. 

(1) The expression " municipal authority " means the Definitions. 

town council of any royal or parliamentary burgh, 
or the commissioners of police of any burgh, town, 
or populous place under the provisions of the 
General Police and Improvement (Scotland) Act, 
1862, or any local authority under the provisions 
of the Public Health (Scotland) Act, 1867 : 

(2) [Kepealed by the Statute Law Revision (No. 2) Act, 

1893.] 

(3) The expression " the court of summary jurisdiction " 

means the sheriff of the county or any one of his 
substitutes. 

19. In Scotland the following provisions shall have effect in Recovery of 
regard to the prosecution of ofiences, recovery of penalties, penalties, 
and makiag of orders imder this Act : Scotland. 

(1) Every offence under this Act shall be prosecuted, 

every penalty recovered, and every order made at 
the instance of the Lord Advocate, or of the 
Procurator Fiscal of the sheriff court : 

(2) The proceedings may be on indictment in the Court of 

Justiciary or in a sheriff court,i or may be taken 
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Appeal in 
Scotland as 
prescribed 
by 20 Geo. 
u. 43. 



Application 
to Ireland, 



summarily in the slierifi court under the provisions 
of the Summary Procedure Act, 1864 : 

(3) Every person found liable on conviction to pay any 

penalty under this Act shall be liable, in default 
of payment witMn a time to be fixed in the con- 
viction, to be imprisoned for a term, to be also 
fixed therein, not exceeding two months, or until 
such penalty shall be sooner paid, and the convic- 
tion and warrant may be ia the form of No. 3 of 
Schedule K of the Summary Procedure Act, 1864: : 

(4) In Scotland all penalties imposed ia pursuance of this 

Act shall be paid to the clerk of the court imposing 
them, and shall by him be accoimted for and paid 
to the Queen's and Lord Treasurer's Eemembrancer, 
and be carried to the Consolidated Fund. 

20. In Scotland it shall be competent to any person to 
appeal agaiast any order or conviction under this Act to the 

2 High Court of Justiciary, in the manner prescribed by and 
' under the rules, limitations, conditions, and restrictions con- 
taiued in the Act passed ia the twentieth year of the reign of 
His Majesty King George the second, chapter forty-three, in 
regard to appeals to circuit courts in matters criminal, as the 
same may be altered or amended by any Acts of Parliament, for 
the time being in force. 

Application of Act to Ireland. 

21. This Act shall extend to Ireland, with the modifications 
following ; that is to say, 

[Two paragraphs are repealed by the Statute Law 
Eevision (No. 2) Act, 1893.] 

The court of summary jurisdiction, when hearing and 
determining complaints under this Act, shall in the 
police district of Dublin metropolis be constituted of 
one or more of the divisional justices of the said district, 
and elsewhere in Ireland of two or more justices of the 
peace in petty sessions sitting at a place appointed for 
holding petty sessions : 

The expression " municipal authority " shall be construed 
to mean the town council of any borough for the time 
being, subject to the Act of the session of the third and 
fourth years of the reign of Her present Majesty, 
chapter one hundred and eight, intituled " An Act for 
the Regulation of Municipal Corporations in Ireland," 
and any commissioners invested by any general or local 
Act of Parliament, with power of improving, cleansing, 
lighting, or paving any town or township. 
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Statute 6 Edw. 7,' c. 47. 

The Trade Disputes Act, 1906. 

An Act to provide for the regulation of Trades Unions and 
Trade Disputes. [21st December, 1906.] 

1. The following paragraph shall be added as a new para- Amendment 
graph after the first paragraph of section three of the Con- of law of con- 
spiracy and Protection of Property Act, 1875 :— spiraoy in the 
" AJa act done in pursuance of an agreement or combination dkputea."^* ^ 
by two or more persons shall, if done ia contemplation or 38 & 39 Vict, 
furtherance of a trade dispute, not be actionable unless the ". 86. 
act, if done without any such agreement or combination, would 
be actionable." 

2. — (1) It shall be lawful for one or more persons, acting Peaceful 
on their own behalf, or on behalf of a trade union or of an picketing, 
individual employer or firm in contemplation or futherance of 
a trade dispute, to attend at or near a house or place where 
a person resides or works or carries on business or happens to 
be, it they so attend merely for the purpose of peacefully 
obtaining or communicating information, or of peacefully 
persuading any person to work or abstain from working. 

(2) Section seven of the Conspiracy and Protection of 
Property Act, 1875, is hereby repealed from " attending at or 
near " to the end of the section. 

3. An act done by a person in contemplation or furtherance Removal of 
of a trade dispute shall not be actionable on the ground only liaMty for 
that it induces some other person to break a contract of ^^^ ano^er 
employment or that it is an interference with the trade, person's busi- 
business, or employment of some other person, or with the ness, etc. 
right of some other person to dispose of his capital or his 
labour as he wills. 

4. — (1) An action against a trade union, whether of work- Prohibition 
men or masters, or against any members or officials thereof on of actions of 
behalf of themselves and all other members of the trade union trad^unSns. 
in respect of any tortious act alleged to have been committed 
by or on behalf of the trade union, shall not be entertained 
by any court. 

(2) Nothing in this section shall affect the liability of the 
trustees of a trade union to be sued in the events provided for 
by the Trades Union Act, 1871, section nine, except in respect 3^ "^ 35 Vict, 
of any tortious act committed by or on behalf of the union in "' ' * 
contemplation or in furtherance of a trade dispute. 
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Short title 
and con- 
structioD. 



5. — (1) This Act may be cited as the Trade Disputes Act, 
1906, and the Trade Union Acts, 1871 and 1876, and this Act 
may be cited together as. the Trade Union Acts, 1871 to 1906. 

(2) In this Act the expression " trade union " has the same 
meaning as in the Trade Union Acts, 1871 and 1876, and shall 
include any combination as therein defined, notwithstanding 
that such combination may be the branch of a trade union. 

(3) In this Act and in the Conspiracy and Protection of 
Property Act, 1875, the expression " trade dispute " means any 
dispute between employers and workmen, or between work- 
men and workmen, which is connected with the employment 
or non-employment or the terms of the employment, or with 
the conditions of labour, of any person, and the expression 
"workmen" means all persons employed in trade or industry, 
whether or not in the employment of the employer with whom 
a trade dispute arises ; and, in section three of the last-men- 
tioned Act, the words " between employers and workmen " 
shall be repealed. 
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Statute 31 & 32 Vict. c. 116. 



Member of 
co-partner- 
ship guilty 
of converting 
to his own 
use, etc., 
property of 
co-partner- 
ship liable to 
be tried as if 
not such 
member. 

Provisions of 
18 & 19 Vict, 
c. 126, ex- 
tended to 



The Larceny Act, 1868. 

[Russell Gurney's Act.] 

An Act to amend the Law relating to Larceny and Embezzle- 
. ment. [31st July, 1868.] 

1. If any person, being a member of any co-partnership, or 
being one of two or more beneficial owners of any money, 
goods, or efEects, bUls, notes, securities, or other property, 
shall steal or embezzle any such money, goods, or efiects, bUls, 
notes, securities, or other property of or belonging to any 
such co-partnership or to such joint beneficial owners, every 
such person shall be liable to be dealt with, tried, convicted, 
and punished for the same as if such person had not been or 
was not a member of such co-partnership or one of such beneficial 
owners. 

2. All the provisions of the Act passed in the session of 
parliament held in the eighteenth and nineteenth years of 
Her present Majesty's reign, intituled "An Act for diminishing 
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expense and delay in the administration of criminal justice in embezzle- 
certain cases," shall extend and be applicable to the offence of mentby 
embezzlement by clerks or servants, or persons employed for "^^'^^ 9'^ 
tJie purpose or m the capacity of clerks or servants, and the 
said Act shall henceforth be read as it the said ofEence of 
embezzlement had been included therein. [Repealed, so far 
as it relates to England, by the Summary Jurisdiction Act, 
1879,8.55.] 
3. This Act shall not extend to Scotland. Extent of 

Act. 
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Statute 1 Edw. 7, c. 10. 

The Larceny Act, 1901. 

An Act to amend the Larceny Act, 1861. 

[9th August, 1901.] 
1— (1) Whosoever— _ Fraudulent 

(a) being entrusted, either solely or jointly with any other misappro- 

person, with any property, in order that he may priation of 
retain in safe custody, or apply, pay, or deliver, Property, 
for any purpose or to any person, the property, or 
any part thereof, or any proceeds thereof ; or 

(b) having, either solely or jointly with any other person; 

received any property for or on accovmt of any other 
person, 
fraudulently converts to his own use or benefit, or the use or 
benefit of any other person, the property, or any part thereof, 
or any proceeds thereof, shall be guilty of a misdemeanor, 
and be liable on conviction to penal servitude for a term not 
exceeding seven years, or to imprisonment, with or without 
hard labour, for a term not exceeding two years. 

(2) Nothing in this section shall apply to or affect any 
trustee on any express trust created by a deed or wUl, or any 
mortgagee of any property, real or personal, in respect of 
any act done by the trustee or mortgagee in relation to the pro- 
perty comprised in or affected by any such trust or mortgage. 

2. — (1) Sections seventy-five and seventy-six of the Larceny Repeal, con- 
Act, 1861, are hereby repealed. struction. 

(2) This Act shall have effect as part of the Larceny Act, ^^^^ghort 
1861, and section one of this Act shall be deemed to be sub- title. ' 
stituted for sections seventy-five and seventy-six of that Act, 
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and references in any enactment to those sections shall be 
construed as references to section one of this Act. 

(3) This Act shall come into operation on the first day of 
January nineteen hundred and two. 

(4) This Act may be cited as the Larceny Act, 1901, and 
the Larceny Act, 1861, the Larceny Act, 1868, the Larceny 
Act, 1896, and this Act may be cited together as the Larceny 

69 &'60 Vict. Acts, 1861 to 1901. 
C.5. 



24 & 25 Vict, 
c. 96. 

31 & 32 Vict. 
c. 116. 
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Statute 38 & 39 Vict. c. 24. 



The Falsification op Accounts Act, 1875. 



Punishment 
for falsifica- 
tion of ac- 
counts, etc. 



Intention to 
defraud sufS- 
cient indict- 
ment. 

Act to be 
read with 
24 & 26 Vict, 
c. 96. 
Short title. 



An Act to amend the Law with reference to the Falsification 
of Accounts. [29th June, 1875.] 

1. If any clerk, officer, or servant, or any person employed 
or acting in the capacity of a clerk, officer, or servant, shall 
wilfully and with intent to defraud destroy, alter, mutilate, 
or falsify any book, paper, writing, valuable security, or 
account which belongs to or is in the possession of his employer, 
or has been received by him for or on behalf of his employer, 
or shall wilfully and with intent to defraud make or concur in 
making any false entry in, or omit or alter, or concur in omitting 
or altering, any material particular from or in any such book, 
or any document or accoim.t, then in every such case the 
person so ofiending shall be guilty of a misdemeanor, and be 
liable to be kept in penal servitude for a term not exceeding 
seven years. 

2. It shall be sufficient in any indictment under this Act to 
allege a general intent to defraud, without naming any par- 
ticular person intended to be defrauded. 

3. This Act shall be read as one with the Act of the twenty- 
fourth and twenty-fifth of Her Majesty, chapter ninety-six. 

4. This Act may be cited as the Falsification of Accounts 
Act, 1875. 
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Statute 56 Vict, c. 22. 

The Trade Union (Provident Funds) Act, 1893. 

An Act to exempt from Income Tax the Invested Funds of 
Trade Unions applied in payment of Provident Benefits. 

[28th March, 1893.] 

1. A trade union duly registered under the Trade Union Provident 
Acts, 1871 and 1876, shall be entitled to exemption from ^^"^6 ^ions 
income tax chargeable imder Schedules A, C, and D of any^^ i,e exempt 
Acts for granting duties of income tax in respect of the interest from income 
and dividends of the trade union applicable and applied solely tax. 

for the purpose of provident benefits. *** *? ^^ ''"'''• 

Provided always that the exemption shall not extend to 39 ^'40 viot. 
any trade union by the rules of which the amount assured to 0. 22. 
any member, or person nominated by or claiming under him, 
shall exceed the total sum of two hundred pounds, or the 
amount of any annuity granted to any member, or person 
nominated by him, shall exceed the sum of thirty pounds per 
annum. 

2. The exemption shall be claimed and allowed in the same Mode of 
manner as is prescribed by law in the case of income applicable, claiming 
and applied to charitable purposes. exemp ion. 

3. In this Act the expression " provident benefits " means Definition of 
and includes any payment made to a member during sickness " provident 
or incapacity from personal injury, or while out of work ; or ®°® 

to an aged member by way of superannuation, or to a member 
who has met with an accident or has lost his tools by fire or 
theft, or a payment in discharge or aid of funeral expenses on 
the death of a member or the wife of a member, or as provi- 
sion for the children of the deceased member, where the pay- 
ment in respect whereof exemption is claimed is a payment 
expressly authorised by the registered rules of the trade union 
claiming the exemption. 

4. This Act may be cited as the Trade Union (Provident Short title. 
Funds) Act, 1893. 
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APPENDIX p. 
Statute 59 & 60 Vict. c. 30. 



boards. 



The Conciliation Act, 1896. 

An Act to make better Provision for the Prevention and Settle- 
ment of Trade Disputes. [Ttli August, 1896.] 

Registration 1- — (1) Any board established either before or after the 
and powers of passing of this Act, which is constituted for the purpose of 
conciliation settling disputes between employers and workmen by con- 
ciliation or arbitration, or any association or body authorised 
by an agreement in writing made between employers and 
workmen to deal with such disputes (in this Act referred to 
as a conciliation board), may apply to the Board of Trade for 
registration under this Act. 

(2) The application must be accompanied by copies of the 
constitution, bye-laws, and regulations of the conciliation 
board, with such other information as the Board of Trade may 
reasonably require. 

(3) The Board of Trade shall keep a register of conciliation 
boards, and enter therein with respect to each registered board 
its name and principal office, and such other particulars as 
the Board of Trade may think expedient, and any registered 
conciliation board shall be entitled to have its name removed 
from the register on sending to the Board of Trade a written 
application to that efEect. 

(4) Every registered conciliation board shall furnish such 
returns, reports of its proceedings, and other documents as 
the Board of Trade may reasonably require. 

(5) The Board of Trade may, on being satisfied that a 
registered conciliation board has ceased to exist or to act, 
remove its name from the register. 

(6) Subject to any agreement to the contrary, proceedings 
for conciliation before a registered conciliation board shall be 
conducted in accordance with the regulations of the board in 
that behalf. 

2. — (1) Where a difference exists or is apprehended between 
an employer, or any class of employers, and workmen, or 
between difEerent classes of workmen, the Board of Trade may, 
if they think fit, exercise all or any of the following powers, 
namely, — 

(a) inquire into the causes and circumstances of the 
difference ; 



Powers of 
Board of 
Trade as 
to trade 
disputes. 
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(b) take such steps as to the Board may seem expedient 

for the purpose of enabling the parties to the 
difierence to meet together, by themselves or their 
representatives, under the presidency of a chairman 
mutually agreed upon or nominated by the Board 
of Trade or by some other person or body, with 
a view to the amicable settlement of the difference ; 

(c) on the application of employers or workmen interested, 

and after taking into consideration the existence 
and adequacy of means available for conciliation 
in the district or trade and the circumstances of 
the case, appoint a person or persons to act as 
conciliator or as a board of conciliation ; 

(d) on the application of both parties to the diSerence, 

appoint an arbitrator. 

(2) If any person is so appointed to act as conciliator, he 
shall inquire into the causes and circumstances of the difference 
by communication with the parties, and otherwise shall 
endeavour to bring about a settlement of the difierence, and 
shall report his proceedings to the Board of Trade. 

(3) If a settlement of the difierence is effected either by 
conciliation or by arbitration, a memorandum of the terms 
thereof shall be drawn up and signed by the parties or their 
representatives, and a copy thereof shall be delivered to and 
kept by the Board of Trade. 

3. The Arbitration Act, 1889, shall not apply to the settle- Exclusion of 
ment by arbitration of any difierence or dispute to which ^^ * ^^ ^'''*" 
this Act applies, but any such arbitration proceedings shall be "' 
conducted in accordance with such of the provisions of the 

said Act, or such of the regulations of any conciliation board, 
or under such other rules or regulations, as may be mutually 
agreed upon by the parties to the difierence or dispute. 

4. If it appears to the Board of Trade that in any district Power for 
or trade adequate means do not exist for having disputes ^"^^"^ °^ 
submitted to a conciliation board for the district or trade, g^j^j jj^ ^^^^ 
they may appoint any person or persons to inquire into the blishing 
conditions of the district or trade, and to confer with employers conoUiation 
and employed, and, if the Board of Trade think fit, with any boards. 
local authority or body, as to the expediency of establishing 

a conciliation board for the district or trade. 

5. The Board of Trade shall from time to time present to Report to 
Parliament a report of their proceedings under this Act. Parliament. 

6. The expenses incurred by the Board of Trade in the Expenses. 
execution of this Act shall be defrayed out of moneys provided 

by Parliament. Repeal 5 

7. The Masters and Workmen Arbitration Act, 1824, and Qeo. 4, c. 96. 



252 APPENDIX E. 

30 & 31 Vict, the Councils of Conciliation Act, 1867, and the Arbitration 
c. 105. (Masters and Workmen) Act, 1872, are hereby repealed. 

35 & 36 Vict, g rpjjig j^^^ ^,g pitg^ as tjie Conciliation Act, 1896. 

0. 4D. •' 

Short title. 



APPENDIX Q. 

Statute 24 & 25 Vict. c. 97. 

Malicious Injuries to Property Act, 1861. 

58. Every punishment and forfeiture by this Act imposed 
on any person maliciously committing any offence, whether 
the same be punishable upon indictment or upon summary 
conviction, shall equally apply and be enforced, whether the 
offence shall be committed from malice conceived against the 
owner of the property in respect of which it shall be committed, 
or otherwise. 
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Statute 59 & 60 Vict. c. 25. 

The Friendly Societies Act, 1896. 

Accounts of 55. — (1) Every officer of a registered society or branch 
ofSoers. having receipt or charge of money shall, at such times as by 

the rules of the society or branch he should render account, 
or upon demand made, or notice in writing given or left at 
his last or usual place of residence, give in his account as may 
be required by the society or branch, or by the trustees or 
committee thereof, to be examined and allowed or disallowed 
by them, and shall, on the like demand or notice, pay over all 
sums of money and deliver all property in his hands or custody 
to such person as the society or branch, or the committee or 
the trustees, appoint. 

(2) In case of any neglect or refusal to deliver the account, 
or to pay over the sums of money or to deliver the property 
in manner aforesaid, the trustees or authorised officers of the 
society or branch may sue upon the bond or security before 
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mentioned, or may apply to the county couit or to a court of 
summary jurisdiction, and the order of either such court shall 
be final and conclusive. 

Disfutes. 

68. — (1) Every dispute between — Decision of 

(a) a member or person claiming through a member or disputes, 
under the rules of a registered society or branch, 
and the society or branch or an ofiicer thereof ; or 
(6) any person aggrieved who has ceased to be a member 
of a registered society or branch, or any person 
claiming through such person aggrieved, and the 
society or branch, or an officer thereof ; or 

(c) any registered branch of any society or branch and the 

society or branch of which it is a branch ; or 

(d) an officer of any such registered branch and the 

society or branch of which that registered branch 
is a branch ; or 

(e) any two or more registered branches of any society or 

branch, or any officers thereof respectively, 
shall be decided in manner directed by the rules of the society 
or branch, and the decision so given shall be binding and 
conclusive on all parties without appeal, and shall not be 
removable into any court of law or restrainable by injunction ; 
and application for the enforcement thereof may be made to 
the county court. 

(2) The parties to a dispute in a registered society or branch 
may, by consent (unless the rules of the society or branch 
expressly forbid it), refer the dispute to the chief registrar, or 
in Scotland or Ireland to the assistant registrar. 

(3) The chief or other registrar to whom a dispute is referred 
shall, with the consent of the Treasury, either by himself or 
by any other registrar, hear and determine the dispute, and 
shall have power to order the expenses of determining the 
dispute to be paid either out of the funds of the society or 
branch, or by such parties to the dispute as he may think fit, 
and his determination and order shall have the same effect 
and be enforceable in like manner as a decision made in the 
manner directed by the rules of the society or branch. 

(4) The chief or other registrar to whom a dispute is referred 
may administer oaths, and may require the attendance of all 
parties concerned, and of witnesses, and the production of all 
books and documents relating to the matter in question. 

(5) Where the rules of a registered society or branch direct 
that disputes shall be referred to justices, the dispute shall be 
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determined by a court of summary jurisdiction, or, if the parties 
thereto consent, by the county court. 

(6) Where the rules contain no direction as to disputes, or 
where no decision is made on a dispute within forty days after 
application to the society or branch for a reference under its 
rules, the member or person aggrieved may apply either to the 
county court, or to a court of summary jurisdiction, and the 
court to which application is so made may hear and determine 
the matter in dispute ; but ia the case of a society with branches 
the said forty days shall not begin to run until application has 
been made in succession to all the bodies entitled to determine 
the dispute under the rules of the society or branch, so however 
that no rules shall require a greater delay than three months 
between each successive determination. 
52 & 53 Viet, (7) Notwithstanding anything contained in the Arbitration 
0. 49. j^ct, 1889, or in any other Act, the court and the chief or other 

registrar or any arbitrator or umpire to whom a dispute is 
referred under the rules of a registered society or branch shall 
not be compelled to state a special case on any question of law 
arising iu the case, but the court, or chief or other registrar, 
may, at the request of either party, state a case for the opinion 
in JBngland or Ireland of the Supreme Court, and in Scotland 
of either division of the Inner House of the Court of Session, 
on any question of law, and may also grant to either party 
such discovery as to documents and otherwise, or such inspec- 
tion of documents, and in Scotland may grant warrant for the 
recovery of documents and examination of havers, as might 
be granted by any court of law or equity, and the discovery 
shall be made on behalf of the society or branch by such officer 
thereof as the court or registrar may determine. 

(8) In this section the expression " dispute " includes any 
dispute arising on the question whether a member or person 
aggrieved is entitled to be or to continue to be a member or to 
be reinstated as a member, but, save as aforesaid, in the case 
of a person who has ceased to be a member, does not include 
any dispute other than a dispute on a question between him 
and the society or branch or an officer thereof which arose 
whilst he was a member, or arises out of his previous relation 

as a member to that society or branch. 

ffr ******* 

(3) If any person obtains possession by false representation 
or imposition of any property of a registered society or branch, 
or withholds or misapplies any such property in his possession, 
or wilfully applies any part thereof to purposes other than 
those expressed or directed in the rules of the society or branch 
and authorised by this Act, he shall, on such complaint as is in 
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this section mentioned, be liable on summary conviction to a 
fine not exceeding twenty pounds, and costs, and to be ordered 
to deliver up all such property, or to repay all sums of money 
applied improperly, and in default of such delivery or repay- 
ment, or of the payment of such fine and costs as aforesaid, to 
be imprisoned, with or without hard labour, for any time not 
exceeding three months. 

Provided that where on such a complaint against a person 
of withholding or misapplying property, or applying it for 
unauthorised purposes, it is not proved that that person acted 
with any fraudulent intent, he may be ordered to deliver up 
all such property or to repay any sum of money applied 
improperly, with costs, but shall not be liable to conviction, 
and any such order shall be enforceable as an order for the 
payment of a civil debt recoverable summarily before a court 
of summary jurisdiction. 
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Statute 56 & 57 Vict. c. 53. 

The Trustee Act, 1893. 

AppointmetU of New Trustees. 

10.-!-{l) Where a trustee, either original or substituted, and Power of 
whether appointed by a court or otherwise, is dead, or remains appointing 
out of the United Kingdom for more than twelve months, or °^^^ trustees, 
desires to be discharged from all or any of the trusts or powers 
reposed in or conferred on him, or refuses or is unfit to act 
therein, or is incapable of acting therein, then the person or 
persons nominated for the purpose of appointing new trustees 
by the instrument, if any, creating the trust, or if there is no 
such person, or no such person able and willing to act, then the 
surviving or continuing trustees or trustee for the time being, 
or the personal representatives of the last surviving or continu- 
ing trustee, may, by writing, appoint another person or other 
persons to be a trustee or trustees in the place of the trustee 
dead, remaining out of the United Kingdom, desiring to be 
discharged, refusing, or being unfit or being incapable, as 
aforesaid. 
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Appointment of New Trustees and Vesting Orders. 

25. — (1) The High Court may, whenever it is expedient to 
appoint a new trustee or new trustees, and it is found inex- 
pedient, dif&cult, or impracticable so to do without the assist- 
ance of the Court, make an order for the appointment of a new 
trustee or new trustees either in substitution for or iu addition 
to any existing trustee or trustees, or although there is no 
existing trustee. In particular and without prejudice to the 
generality of the foregoing provision, the Court may make an 
order for the appointment of a new trustee iu substitution for 
a trustee who is convicted of felony, or is a bankrupt. 

(2) An order under this section, and any consequential 
vesting order or conveyance, shall not operate further or 
otherwise as a discharge to any former or continuing trustee 
than an appointment of new trustees under any power for that 
purpose contained in any instrument would have operated. 
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Mackendeick v. National Union of Dock Labourers in 
Great Britain and Ireland (a). 

Two questions came up for settlement in this case : — 

(1) The jurisdiction of the Scottish Courts over a trade 

union registered in England ; 

(2) The liability of the National Union under a contract 

entered into by a branch. 
(1) The Question of Jurisdiction. — The National Union of 
Dock Labourers consists of dock labourers who are 
enrolled by the Executive of the Union as local 
branches. The Union has its registered office in 
England, but has branches in Scotland, and a copy of 
its rules has been recorded in Scotland. Held, 
that the Union was subject to the jurisdiction of the 
Court of Session. 
The Lord Ordinary (Johnston), in the Outer House, 
said, " The body is not the Union of Dock Labourers 
in England, but the National Union of Dock Labourers 
in Great Britain and Ireland. The whole purview of 
its business as disclosed by Rule III., defining its 

(a) 48 So. L. R. 17. 
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objects, is general, or at least, national, and there is 
nothing to subject it to the jurisdiction of the English 
Courts, any more than to those of Scotland and Ireland, 
except it be that it has a registered ofB.ce in Liverpool. 
. . . The Act, section 15, also provides that every 
registered trade union shall have a registered office 
to which all communications and notices may be 
addressed. I do not find that this provision neces- 
sarily confines the union to the jurisdiction of the 
courts within whose j urisdiction such office is domiciled . 
But I think it may otherwise be so confined. The Act 
clearly contemplates separate registration in England, 
Scotland, and Ireland, for separate registers are 
created in each country (section 17), and the general 
provisions for registration (section 13 et seq.) imply 
that there may be registration in one or more of 
these countries, or in aU. And this is quite intelligible, 
for many trade unions may be, and are, entirely 
local in their sphere of operations. Others may have 
a sphere of operations extending over the whole of 
Great Britain and Ireland. Where then a trade union 
is registered in England only, it is not subject to the 
jurisdiction of the Courts of Scotland, except in the 
same way, and to the same efiect that any alien is so 
subject. But I am relieved from considering such 
exceptions because, de facto, this union is registered 
imder the statute in Scotland, as might be reasonably 
expected from the nature of its objects and the scope 
of its operations. It must then answer in the Courts 
of Scotland." 
The following dictum of Lord Johnston on the efEect 
of registration is important and should be considered 
in connection with certain dicta in Taff Vale Railway 
Co. V. Amalgamated Society of Railway Servants 
and Amalgamated Society of Railway Servants v. 
Osborne :— " The Act of 1871, section 6, provides 
for the registration of trade unions, but the registra- 
tion is voluntary. I do not find that this registration 
confers any privileges on the union. What it does is 
rather to place it under certain regulations, intended 
mainly for the protection of its own members. If it 
imposes any restrictions, they are incidental merely. 
It certainly does not incorporate the union or give 
it the status of a registered company, or even of a 
friendly society. As I read it, its object and efiect 
was to secure to the workman that if he does join a 

T.U. S 
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registered trade union, lie may rely on its afEairs, and 
in particular, its finance, being conducted with some 
claim to regularity and soundness." 
(2) The Question of Agency. — The rules of the Union relevant 
to the case were as follows : — 

Eule XII. (10). Branches may advance money to 
assist any member to enforce his legal claims for 
compensation in cases of accident, arising through 
the negligence of employers, while pursuing his 
ordinary occupation. . . . No money shall be ad- 
vanced under this rule until all the available evidence 
bearing on the case has been laid before the Branch 
Committee, and a copy supplied to the Executive. 
The Executive may veto any decision of branches to 
expend money in cases of such claims. 

Rule XIV. (3). No person shall have power to incur 
financial responsibility or transact any business in 
the name of a Branch of the Union unless with the 
special authority of the Branch or of the Branch 
Committee. 

Eule XVI. (1). The funds of all branches of the Union 
shall be the common property of the Union, and shall 
be administered by the Executive according to rule. 
Branches seceding from the Union, or being. dissolved, 
shall forfeit all claims to the funds of the Union. . . . 
Members of such seceding or dissolved branches 
wishing to remain in the Union may be transferred 
to the most convenient Branch. 

One of the branches appointed A. B., a legal practitioner, 
its law agent. The letter appointing him contained, 
inter alia, the following words : " While the direct 
relation of agent and client shall subsist between you 
and each injured party for whom you act, we guarantee 
the costs incurred by you in the event of your fighting 
a case unsuccessfully. Of course, in all successful 
cases we will not be responsible for your costs, which 
you must recover in the usual way." 

A. B., with the sanction of the Branch Committee, 
brought an action at the instance of a member of the 
Branch against the member's employers. This action 
was unsuccessful, and A. B. sued the National Union 
for his professional charges and outlays. 

Held (1), that A. B. was entitled under the guarantee to 
sue the Trade Union ; (2) that the guarantee covered 
his professional charges as well as outlays ; (3) that 
the guarantee covered an account incurred by A. B.'s 
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Edinburgh correspondents in connection with the 
action. 

" It is true," said the Lord Justice Clerk, " that the 
appointment stipulated that the injured member was 
to be the client of the pursuer. This, it is not doubt- 
ful, was to save risk of the Branch being attacked for 
costs in the event of an unsuccessful litigation. But, 
plainly, while the member was the client, the pursuer 
was the law agent of the Branch ; and it was they 
who gave him a free hand as their employee in the 
conduct of cases for the Branch." 

It was urged, on behalf of the Union, that Rule XII. (10), 
which prohibited the branches from making advances 
of money except certain conditions were complied 
with, by implication also prohibited branches from 
entering into such agreements as the agreement in 
dispute, save under the same conditions. Dealing 
with this argument Lord Salvesen said : "I am quite 
clear that . . , Rule XII. (10) has not, and could 
not have, any application to the employment of the 
pursuer under the letter of 25th February, 1907. The 
liability of the defenders depends, in my opinion, 

(1) on the admitted power which the Branch had of 
appointing and employing law agents, for I think 
employment is implied in the right of appointing ; 

(2) on the implied power, deducible from Rule XIV., 
of the Branch Committee to incur financial responsi- 
bility in matters connected with the business of the 
Branch ; and (3) on the circumstance that, by Rule 
XVI., the funds of all the branches are the common 
property of the Union. The liability of the Union 
for the obligations properly incurred by a Branch to 
its law agent is in no difierent position from other 
liabilities which such a branch may incur ; and it 
appears to me to be prima facie impossible to limit 
the financial responsibility of the Union for obligations 
incurred by the branches in promoting its objects, 
either by reference to the extent of the obligation or 
the business of the person to whom it is incurred. 
The rules and the evidence which have been led in this 
case show that the branches are just the constituent 
members of the Union and carry on its sole business 
subject only to a general control by the Executive, and 
I entertain no doubt that the Union is answerable for 

• all obligations properly undertaken ^y the branches 
in connection with the objects of the Union in so far 
as these are not contrary to its rules." 
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" It is further not to be left out of view," said the Lord 
Justice Clerk, " that, in this particular case, the 
evidence discloses that the Executive, if they thought 
that they had the power to stop or interfere with 
Bowden's case, could have intervened. For it is, as 
I think, established that their general secretary was 
perfectly well aware of the pursuer's appointment to 
be Branch law agent, and also of the proceedings 
which were being taken in Bowden's case, and that 
no exception was taken, either on grounds connected 
with the rules or any other ground, to what was 
being done." 
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Actions, 

by trade unionists to enforce their rights, infer ae, 1, 48. 58, 65- 

67, 120. 
contract between members may be binding after membership 

has ceased, 37. 
members and trustees of trade union may be sued in repre- 
sentative action, 26, 77, 79 ; Order 16, rule 9. 
trade union may be sued in tort in its registered name, 78. 
actions of tort against trade unions and their ofSoials and 

members prohibited, 245, 103 — 105, 107. 
actions relating to trade union property may be brought or 

defended by the trustees or officers of the union, 168, 201. 
an action rnay be brought under section 9, Trade Union Act, 

1871, against the trustees of a branch for recovery of trade 

union property, 169, 179. 
senible, that an action lies at the instance of new trustees of a 

trade union to recover trust property from former trustees, 

172. 
action may be brought by an individual member of a trade 

union to restrain misapplication of funds where trustees will 

not act, 174. 
an action for salary due to a servant of a trade union may be 

brought against the trustees, 169. 

ADMINlSTBATIOir, 

letters of administration not necessary to enable personal 
representative of deceased intestate member of trade union 
to claim benefits due, 73. 

Agent, 

necessity of a trade union to act by agents assimilates it to a 

corporation, 15. 
authorisation of principal — ^trade union officials cannot be 

presumed to have authority to do acts that are ultra vires, 114. 
authorisation of principal — ^payment of strike pay by central 

association after unauthorised declaration of strike by branch 

officials, 109, 111. 
authorisation of principal — adoption by trade union of acts 

done by its officials, 115. 
the carrying out of a lawful agreement by agents in an unlawful 

manner does not of necessity make the principal liable iti 

conspiracy, 133. 
authorisation of a strike does not necessarily mean authorisation 

of breaches of contract, 114. 
hability of trade unions for the torts of their agents, 107 — 116. 
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Agent — o 

the acts complained of must have been authorised by the 

union, 108—116. 
onus of proving authority of the union lies on plaintiS, 108. 
branch as agent of trade union, 256 — 260. 
responsibility of central association for acts of branch officials, 

109—116. 
exercise of discretion by branch officials in matters not provided 

for by instructions or rules — ^liability of union — rules in 

Barwick v. English Joint Stock Bank, and Limpus v. Oeneral 

Omnibus Co., applicable, 114 — 116. 
delegate of branch while in Council maybe agent of Branch and 

of Council, but is not necessarily agent of Council in his own 

district : Denaby Main and Smithies' cases distinguished, 

110,111. 
conflicting opinions as to existence of relationship of agent 

and principal in Smithies' case. Vaughan-Williams, Buckley 

and Kennedy, LL.JJ., 112 — 114. 
knowledge of trade union branch may be imputed to central 

association. 111 — 114. 
knowledge obtained by members of branch committee sitting 

on oonoiHation committee may be imputed to branch, 114. 

Agbeement (see also Benefit aitd Rtobs), 

agreements of trade unions, not, as a general rule, void or 

voidable, 57. 
agreements mentioned in section 4, Trade Union Act, 1871, 

not declared illegal by that section, 58, 59, 200. 
why agreements mentioned in section 4 of Trade Union Act, 

1871, are not enforceable, 48, 58. 
certain agreements are not enforceable by virtue of Trade Union 

Act, if not enforceable at common law, 57, 58, 59, 64, 199 — 201. 
agreements of trade unions which, at common law, are : — 
lawful, 27, 43—48, 55. 
unlawful, 27, 38 — 43. 

in part lawful and in part unlawful, 27, 49 — 55. 
enforcement of agreement to pay benefit, 69. 
enforceability of agreement to pay benefit depends on nature of 

trade purposes, 68, 70. 
agreement to pay benefit not enforceable if benefit and illegal 

trade purposes are inseparable, 70. 
power of representative, or assignee, or nominee of member 

to enforce trade union agreement, 72, 73, 74. 
non-performance of trade union agreement not a failure of 

consideration entitling member to aretum of subscriptions, 74. 
agreement (alleged) of trade union to accumulate benefit 

payments in trust for member, 73. 
implied agreement by trade union to pay costs of litigation 

undertaken on member's behalf is enforceable, 75. 
inter-union agreements, 58, 200. 
agreement to do an act in connection with trade dispute not 

indictable unless the act is a crime when committed by a 

single person, 131, 238. 
and not actionable unless the act is, per se, a tort, 131, 238. 
agreement between master builders and trade unions — ^attempt 

of latter to enforce it by procuring breach of contract, 82. 
agreements specifically excluded from the definition of trade 

union, 208. 
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Alteration of Rtoe tin-der which benefit payable, 71. 
only permitted if rules sanction it, 71. 

Amaloauated Society of Railway Sekyants v. Osborne. Aooen- 
dix A. 189—196. 
rules of the society relating to its government, 189. 

Parliamentary representation, 

189, 195. 
amendment and rescission of 
rules, 190. 
statement of claim in the case, 191. 
defence in the case, 191. 
judgment in the case, 191 — 196. 

ground of Lord James' judgment — that Labour members were 
bound by constitution of Labour Party, 191. 
Lord Atkinson's judgment — that adherence to a 
political party ought not to be a condition of 
membership of a trade union, 193. 
constitution of the Labour Party, 190, 194, 195. 
the " constitutional question " stated by Lord Atkinson, 193. 
members of parliament may legally receive pecuniary assistance, 

parliamentary representation of trade unions contrary to public 

poUoy, 193—196. 
the Labour Party's pledge contrary to public policy, and not 

binding, 193, 194. 
trade tmions said to be on the same footing as municipal and 

commercial corporations with regard to parliamentary 

activities, 192, 193. 
danger to Parliamentary government in the expendittire of 

funds for political purposes by trade unions, trusts, and 

similar organisations, 195, 196. 
political powers cannot be said to be " ancillary " to the 

purposes of a trade union, 1 92. 
political powers cannot be inferred from the Trade Union Acts, 

192. 
views of the early leaders of trade unionism as to the necessity 

for trade unions engaging in political activities, 192, 192 

note (6). 

Amalgamation of Trade Unions, 24, 213, 218. Forms T and 
. U, 231—232. 

rights of creditors not to be prejudiced, 24. 
consent of two-thirds of members required, 24, 173. 
action to restrain amalgamation not prohibited by section 4 
of the Trade Union Act, 1871 . .62, 173. 

Annual Return (see also under Registration and Financial 
Statement), Form A.R. 15. .233—236. 
matters in respect of which a statement is required, 204. 
must be accompanied by copies of rules, new rules, alterations 
in rules, and notice of change of officers, 205, 233 (footnote). 

Appeals, 

from orders or convictions made in respect of offences under 

the Trade Union Act, 206 — 208. 
from convictions under the Conspiracy and Protection of 
Property Act — 

as to England and Ireland, 241. 
as to Scotland, 244. 
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Appmcations for Eeqistbation, etc., 
forms of, 219 — 236. 

Apprentice, 

apprentices to sea-service not within the Conspiracy and 

Protection of Property Act, 1875. .162, 243. 
duty of master to apprentice, 240. 

Arbitration (see also under Conciliation), 

arbitrator may be appointed by Board of Trade under Con- 
ciliation Act, 251. 

duties of arbitrator so appointed, 251. 

Arbitration Act, 1889, not to apply to arbitration or conciliation 
under the Conciliation Act, 251. 

Masters and Workmen Arbitration Act, 1824, repealed, 251, 

Arbitration (Masters and Workmen) Act, 1872, repealed, 252. 

Councils of Conciliation Act, 1867, repealed, 225. 

Assembly, 

unla-n^ul assembly not within the Conspiracy and Protection 
of Property Act, 1875. . 131, 238. 

ASSIONEE, 

assignee of member of trade union — ^power to enforce claims, 
72. 

Audit, 

audit of trade union accounts, 202, 209 ; Form A, 220. 
audit of treasurer's aocoimts, 202. 

Authentication op Trade Union Documents, 219. 



Benefit (see also Friendly Society), 

actions to enforce claims to benefit, 27, 57, 64 — 77. 
definition of " provident benefits," 249. 

the term benefits, as used in section 4, Trade Union Act, 1871, 

limited to such benefits as sick pay, strike pay, etc., and 

does not include costs of litigation undertaken by trade 

union on member's behalf, 75, 76. 

benefit purposes of trade unions are sanctioned by the Trade 

Union Acts, 3, 13, 14, 67. 
are subordinate to trade pur- 
poses, 3, 67. 
benefit can only be paid in accordance with the rules, 76. 
agreement to pay benefit not enforceable by virtue of the 

Trade Union Act, if not enforceable at common law, 57. 
right to enforce benefit claims is governed by the doctrine of 

restraint of trade, 33, 68. 
depends on nature of trade 
purposes, 68, 70. 
benefit claims may be enforced if benefit purposes are not 

bound up with illegal trade purposes, 49 — 55, 68, 70. 
member's claim to benefit decided by a majority of his fellow- 
members — alleged irregularity of procedure, 66. 
alleged agreement by trade union to accumulate benefit pay- 
ments in trust for member, 73. 
member of trade union may nominate a person to receive 
benefits payable on member's death, 74, 212. 
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Benefit — continued. 

power of representative, or assignee, or nominee of a member 

to enforce claims, 72, 73. 
personal representative of deceased member of trade union may 
claim benefits due without taking out letters of administra- 
tion, 74. 
member in receipt of sick pay removed to lunatic asylum — pay- 
ments discontinued — claim by wife for sum accrued due, 72. 
provident funds of trade unions exempt from income tax, 187, 
249. 
exceptions to exemption, 249. 
mode of claiming exemption, 249. 
rule provides for forfeiture of " all claims " on breach of strike 
and look-out rules. Qwoere whether benefit claims involved, 76. 
rule under which benefit payable rescinded, 70. 

altered so as to exclude 
certain cases, 70, 71. 

Beset (see also under Picketiko), 

meaning of beset, 135, 136, 159, 240, 245. 

Blacklegs, 

blacklegs imported into strike area under contracts induce d 
to break their contracts, 92. 

Black Lists, 159 — 162. 

as a form of intimidation, 159 — 162. 

publication of a " black list " may be an ordinary act of trade 
competition, 159. 

Bond, 

certain bonds not enforceable by virtue of the Trade Union Act, 
if not enforceable at common law, 58, 200. 

Boycotting, 135, 159 — 162 (see also Black Lists). 

opinion of Phillimore, J., that boycotting may be indictable 
and actionable, 126, 129, 135. 

Branch, 

dispute between trade union and branch as to property of 

branch, 169—171, 172, 173, 178—179. 
power of a branch of a trade union to own land, 167, 200, 201. 

to bind trade union in 
contract, 256—260. 
knowledge of trade union branch may be imputed to the 

central association. 111. 
property of branch may, by rules, be subject to control of 

central society, 169 — 171. 
secession of branch from central society, 170, 172, 173, 179. 
threat of branch to distribute its funds among its members, 
170, 173. 

Breach of Contract (see under Contract), 
by gas and water employees, 239. 
of service which endangers property or person, 239. 
to work for persons not determined, 92. 
maUcious breach of contract of service, 239. 

meaning of malicious, 242, 252. 
procurement of breach of contract of employment in trade 
dispute not actionable, 99, 103, 141, 245. 
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Certificates of Begistration, 
forms of, 219—236. 
certificate of registry is evidence tliat the regulations respecting 

registration have been complied with, 

22,204. 
not conclusive evidence of the validity of 

an alteration in the rules, 23, 27. 
may be withdrawn or cancelled, 23, 216, 

225, 226. 
notice of withdrawal or cancellation to be 

given by registrar, 23, 211—212, 216, 

225. 
withdrawal or cancelling of certificate 

determines the privileges, but not the 

liability of a trade union, 23, 212. 

Clerk, 

falsification or destruction of accounts, etc., by clerk, 185 — 186, 
248. 

Club, 

unregistered trading club — embezzlement of funds by officer, 

186. 
member of club not bound by an alteration of a rule which is 
not sanctioned by the rules, 71. 

Coercion, 135, 159. 

considered in Oiblan's case, 152. 

not always wrongful, 144. 

coercion of masters or workmen dealt with under 34 & 35 
Vict. c. 32.. 198. 

employer coerced by threat of strike into dismissing non- 
unionists, 89, 93, 95, 146. 

threat to call out a tradesman's men if he deals with certain 
employer, 83. 

numbers must be regarded in considering whether coercion has 
been applied, 127. 

Committee oe Management, 

rules of trade union must provide for appointment of committee 
of management, 26, 176, 209, 220. 

number of members one below the number prescribed by rules, 
32. 

minor cannot be member of committee of trade union, 212. 

no power in council to override executive committee of trade 
union in a matter provided for by the rules, 30. 

Executive Committee of a trade union may be sued in repre- 
sentative action, 26, 78. 

Company, 

Companies Acts do not apply to trade unions, 12, 200. 

Life Assurance Companies Acts do not apply to trade unions, 

12, 211. 
trade union purporting to be a company, 10, 11. 
company formed to take over assets and liabilities of a trade 

union, 12. 
Memorandum of Association of a Company analogous to 

registered rules of a trade union, 16. 
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Company — contimud. 

analogy between a company and a trade union not complete, 

power of a company to alter its Memorandum of Association 
under section 9 of the Companies Act, 1908. . 17. 

public companies supplying gas and water — ^protection given 
by section 4, Conspiracy and Protection of Property Act, 
1875.. 134, 239. V :/ • 

definition of public company, 242. 

COMPBLLTNG, 

in Section 7, Conspiracy and Protection of Property Act, 1875, 
means a compelling eitlier of employer or workman, 140, 240. 

a person may be " compelled " as a result of persuasion exerted 
on others, 140. 

picketing not illegal as a " compelling " if within Section 2 of 
Trade Disputes Act, 1906. .141, 245. 

CoMPXTisoEy Tbade Unionism— See 6 Geo. 4, o. 29. .196 ; 34 & 35 
Vict. c. 32.. 198. 
view of Cockburn, C.J., 5, 6, 146. 

Competition, 

in labour analogous to competition in trade, 5 

Erie, Sir William, on competition between labour and capital, 4. 

boilermakers procure dismissal of shipwrights who had done 

boilermakers' work — Allen v. Flood analogous to the Mogul 

case, 143. 
competition between workmen and employers, 7. 
publication of " black-list " may be an ordinary act of trade 

competition analogous to the circular in the Mogul case, 159. 
doubtful whether trade competition a sufficient justification 

for inducement not to enter into contracts, 102. 

CoNCiiJATiON Act, 250 — 252. 

Arbitration Act, 1889, excluded by the Conciliation Act, 1896. . 
251. 

Councils of Conciliation Act, 1867, repealed, 252. 

Board of Trade may aid in establishing Conciliation Boards, 251 . 

conciliator may be appointed by Board of Trade under Con- 
ciliation Act, 251. 

duties of conciliator so appointed, 251. 

Conciliation Boaeds, 

may be registered by Board of Trade, 250. 

proceedings conducted according to Board of Trade regulations, 

250. 
meeting for purpose of conciliation may be promoted by Board 

of Trade, 251. 
memorandum of terms of settlement to be signed, and a copy 

delivered to the Board of Trade, 251. 
knowledge obtained by members of trade union committee 

sitting on conciliation committee may be imputed to trade 

imioD, 114. 

Consideration, 

non-performance of trade union agreement not a failure of 

consideration, 74. 
must be reasonable in contracts in restraint of trade, 35. 
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CONSPIKACy, 

defined, 120, 121. 

may be punished criminally or civilly, 120. 

three heads of conspiracy referred to in Beg. v. ParneU, 121. 

trade unions peculiarly liable to action of conspiracy, 79. 

trade union not a criminal conspiracy merely because its purposes 

are in restraint of trade, 119. 
combination of workmen to fix wages sanctioned by 22 Vict. 

0. 34.. 197. 
combinations specifically excluded from the definition of trade 

union, 2, 208. 
question whether conspiracy, per se, is actionable, 116, 122, 125. 
conspiracy said to be not actionable if conspirators do no more 

than exercise their legal rights, 6, 79, 97, 98. 
opinion in Kearney v. Lloyd that in conspiracy pre-concert 

does not, per se, make acts otherwise innocent wrongful, 124. 
conspiracy to do acts not wrongful may be actionable if the 

pre-concert is prociured by wrongful means, 124. 
essential elements the same for criminal and actionable con- 
spiracies, 120. 

but in an action for conspiracy damage must be proved, 
120, 121, 124, 125. 
opinion in Boots v. Orundy that an indictable conspiracy is 

necessarily actionable, 122. 
opinion of Bigham, J., that conspiracy only actionable when 

rights of an individual are violated or threatened, 122, 128. 
acts agreed on in conspiracy need not be criminal, 120, 121. 

it is enough if they are tortious, 120, 121. 
question whether an action lies for a conspiracy to do acts 

which, without being criminal or tortious, are contrary to 

moraUty or public policy, 124, 125. 
opinion of Phillimore, J., that a conspiracy to do acts not in 

themselves tortious may be action- 
able, 125. 
that boycotting may be indictable 
and actionable, 126, 129. 
question whether conspiracy to do acts in restraint of trade is 

actionable ; opinion of Palles, C.B., as to scope of judgment 

in Mogul case, 125. 
decision in Allen v. Flood does not apply to cases of conspiracy, 

130, 144. 
liability may be incurred by proceeding to carry out a conspiracy 

without carrying it out, 121. 
overt acts following a conspiracy are not part of the- con- 
spiracy, 120. 
and their innocence or wrongfulness is immaterial, 121. 
the carrying out of a lawful agreement in an unlawful manner 

by agents, does not of necessity make the principal partner 

to the agreement liable in conspiracy, 133. 
immunity given by statute to one party to a conspiracy does 

not prevent conviction of others, 133. 
an individual conspiring with a trade union in connection with 

a trade dispute may incur liability, 133. 
malice » material factor in an indictment for conspiracy, 129, 

opinion in the Mogul case, in Boots v. Grundy, and in Curran 
v. Treleaven, that motive is a material element in conspiracy. 
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Conspiracy — continued. 

opinion in Quinn v. Leatham that malicious intention not the 

gist of the action of conspiracy, 128, 129, 130. 
justification in cases of conspiracy discussed, 84, 86, 128 — 130. 
opinion of Lord Shand that a distinction exists between a 
combination in pursuance of trade objects, and a combination 
with a malicious purpose to injure, 128. 
numbers as an element in conspiracy, 98, 126, 127. 
conspiracy to procure breach of contract, 82 — 92. 

by gas and water employees to break their contracts of 
service not protected by section 3, Conspiracy and Pro- 
tection of Property Act, 1875. . 132, 134, 239." 
to commit malicious breaches of contract which endanger 
property or person not protected by section 3, Con- 
spiracy and Protection of Property Act, 1875. .132, 134, 
239. 
to prevent a contract being formed, 83, 84, 85. 
to prevent a workman being employed, 84, 88, 93. 
to procure dismissal of workman, 83, 84, 88, 93, 94. 
of traders to drive a rival trader out of market by under- 
selling, 95, 97. 
conspiracies in connection with trade disputes dealt with (as 
to indictments), by Conspiracy and Protection of Property 
Act, 1875, (as to actions) by Trade Disputes Act, 1906. .126, 
131, 133, 134, 238, 245. 
law of conspiracy repealed by Trade Disputes Act, so far as 

trade disputes are concerned, 79. 
conspiracy to do an act in connection with trade dispute not 
actionable unless the act is, per se, a tort, 131, 238, 245. 
and not indictable unless the act is, per se, a crime, 131, 238. 
conspiracies legalised by the Conspiracy and Protection of Pro- 
perty Act, 1875, not indictable at common law, 133. 

CoNSPrBACY AND PROTECTION OF PROPERTY ACT, 1875. .131 165, 

237—244. 
section 3 must be read with section 1, Trade Disputes Act, 
1906.. 134. 
riot, unlawful assembly, breach of the peace, sedition, 
oHenoes against the State or Sovereign not within 
Section 3.. 131, 238. 
statutory conspiracies not protected by section 3. . 131, 238. 
sections 4 and 5 may be regarded as provisoes to Section 3 . . 

132, 134. 
section 7 — a re-enactment of 6 Geo. 4, c. 129, s. 3, and of the 
common law, 137. 

must be read with section 2, Trade Disputes Act, 1906. . 

140, 245. 
ofiences under this section may be dealt with as civil wrongs, 

137, 149, 155, 158, 160, 161, 162. 
a complaint under the section need not specify which of 

the sub-sections has been contravened, 138, 139. 
" compelling " — a person may be " compelled " as a result 

of persuasion exerted on others, 140. 
" compelling " may mean a compelling either of employer 

or workman, 140. 
in a charge of " compelling " under the section it is advisable, 
but not essential, that the words " wrongfully and with- 
out legal authority " should appear, 138. 
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Conspiracy and Protection or Property Act, 1875 — contimied'. 

the intimidation aimed at by sub-section 2 may be either 
by a crowd or by an individual, 154. 

in a charge of intimidation under the section it is inadvis- 
able, but not wrong to allege that accused did " intimidate 
by assembling with a crowd," 138, 139. 

not necessary that the person charged should have taken 
an active part in the intimidation, 138, 144, 146, 155. 

not necessary to allege exact words of threats, 138. 

what is sufficient proof of a charge of intimidation under 
the section, 143. 

black lists as a form of intimidation, 159 — 162. 

persistent following, 154, 240. 

watching and besetting, 147, 155, 156, 157, 159, 240. 

" beset " defined, 159. 

in a charge of following and watching and besetting under 
the section it is not necessary expressly to allege intimi- 
dation, 139. 

last paragraph of section repealed, and replaced by sub- 
section 1 of section 2, Trade Disputes Act, 1906.. 136, 
245. 
Section 16 — seamen, 162, 243. 

definition of seaman in Merchant Shipping Act, 1894, 
s. 742.. 162— 164. 

only persons actually engaged as seamen protected by the 
section, 164. 

punishments prescribed by the Act not applicable to 
seamen, 163, 164. 

but applicable to offences against seamen, if not committed 
by a seaman, 163, 164. 

Constitution or the Labour Party (see under Labour Pabty). 

Contracts, 

certain contracts are not enforceable by virtue of the Trade 

Union Act, if not enforceable at common law, 48, 57, 58, 59, 

199, 200. 
contracts enumerated in section 4, Trade Union Act, 1871, not 

declared illegal by that section, 58, 59, 200. 
trade unions can be sued in contract under section 9, Trade 

Union Act, 1871.. 107. 
but not so as to make them liable in tort in cases of trade 

disputes, 107. 
liability of central society for contracts entered into by branch, 

256—260. 
breach of contracts of service, etc., which endanger person or 
property, 134, 239. 
by gas and water employees, 134, 239. 
malicious breach of contract of service, 134, 239. 
meaning of malicious, 242, 252. 
contractors supplying gas and water — ^protection given by 

section 4, Conspiracy and Protection of Property Act, 1875 

. . 134, 239. 
definition of contractor, 242. 
prooijrement of breach of contract, 82 — 92. 
peaceful procurement of breach of contract of employment not 

actionable if done in connection with trade dispute, 99, 141. 

245. 
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Contracts — continued. 

but if accompanied by violence, intimidation, etc., both criminal 

and civil liability may be incurred, 141. 
procurement of breach of contract — 

between association of employers and " blacklegs," 92. 
lessee of theatre and singer, 82. 
manufacturer and sub -contractor, 82. 
master and servant, 83, 87, 88, 109. 
mine-owners and colliers — " Stop-day " case, 86. 
tradesman and customer, 82, 83. 
to work for persons not determined, 92. 
is actionable if damage result, 82. 
unlawful if without justification, 102. 
what constitutes justification is doubtful, 102. 
Lord Loreburn's statement of the law before and after Trade 

Disputes Act, 1906. . 102. 
inducement to determine an existing contract — 
between employer and workman, 84, 92 — 95. 
tradesman and customer, 83, 92. 
shipping company and agent, 96. 
inducement not to enter into a contract — 

between members of employers' association and locked-out 
workmen, 94. 
cab proprietor and driver, 93, 97, 98. 
tradesman and customer, 82, 83. 
unlawful if accompanied by violence, threats, etc., 102. 
doubtful whether trade competition is a justification, 102. 
Lord Loreburn's statement of the law before and after 
Trade Disputes Act, 1906. . 102. 
question whether inducement not to enter into contract is dis- 
tingviishable from inducement to break contract, 91 — 92. 

CO-PABTNER, 

larceny or embezzlement by, 246. 

CORPORAmON, 

trade union a quasi-corporation, 15, 16. 

approximates more closely to a statutory corpora- 
tion than to a voluntary association, 15, 16. 
Trade Union Act analogous to a Charter of Incorporation, 16, 17. 

CouNcrL or Trade Union, 

power of council to override executive committee in a matter 
provided for by the rules, 30. 

CotTBT (see also under Summary Jtjrisdiction), 

persons disqualified through interest from acting as members of 
a court to deal with offences under the Trade Union Act, 165, 
208 

Crime, 

crime defined for the purposes of the Conspiracy and Protection 

of Property Act. 1875, s. 3. . 131, 238. 
as so defined includes the offences mentioned in sections 4 and 5 . . 

132. 

Criminal Law, 

availability of the ordinary criminal law for protection of trade 
union property, 182 — 187. 
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Ceiminal Law Amendment Act, 1871.. 199. 

repealed by Conspiracy and Protection of Property Act, 1875, 
199. 



Definition, 

of provident benefits, 249. 
" contractor," 242. 
" maliciously," 242, 252. 
" misdemeanor " in Scotland, 208. 
" municipal authority," 242, 243, 244. 
" public company," 242. 
Summary Jiurisdiction Acts, 208, 241. 

court of summary jurisdiction in England, 241, 242 ; in Scot- 
land, 243 ; in Ireland, 244. 
trade dispute in Trade Disputes Act, 1906. .246. 
trade union, 208, 214. 

definition of trade union in the Trade Union Acts is restrictive, 
14, 16. 

in Trade Disputes Act, 1906. .246. 

includes union of employers and traders, 9. 

includes benevolent purposes, 3, 14, 67. 
workmen in Trade Disputes Act, 1906. .246. 

Delegate (see under Agent). 

" dibectly enforcing," 60, 65. 

Disclosure, 

duty of disclosing information between branch and central 
association, 112. 

Dismissal, 

procurement of dismissal of servant, 83, 84, 88, 89, 94, 95, 99, 

141. 
of non-unionist procured by trade union ofGcials, 141, 142. 
of workman procured by — 

trade union ofScial without authority of union, Conway v. 

Wade distinguished from Gibson v. Lawaon, 147. 
others threatening to strike, 5, 6. 
not illegal if there is no coercion, 146 ; but see p. 89. 
boilermakers procure dismissal of shipwrights who had done 
boilermakers' work, 143. 

Dispute (see also under Trade Dispute), 

settlement of disputes by members of trade union, inter se, 66, 

65—67. 
dispute between employer and workman, libel proceedings, 31, 
106. 

Dissolution of Trade Union, 25, 209, 213, 217. Form A, 220 • 
Form S, 230. 

must be provided for in the rules, 174. 

disposal of funds on dissolution of trade union, 48, 64, 66. 

funds distributable amongst existing members on dissolution 
unless otherwise provided, 175. 

members expelled under rules have no claim on funds on dissolu- 
tion of society, 175. 

end of society through death of all members, funds pass to the 
Crown as hona vacantia, 176. 
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Documents, 

trade union dooumenta, failure to send to registrar any document 
required by Trade Union Act involves liability to a penalty, 213. 
authentication of, 219. 



EUBEZZI^EMENT, 

by oo-partner or joint owner, 246. 
by clerks or servants, 247. 
by officer of trade union, 177 — 187, 202. 
by officer of unregistered trading club, 186. 
by member of Young Men's Christian Association, 186. 
officer of trade union may be convicted of embezzlement as a 
joint owner, Larceny Act, 1868. .186. 

Evidence, 

onus of proof — ^where an ofience under the Trade Union Act is 
charged, exemption, etc., may be proved by the defendant, but 
need not be negatived or disproved by the informant or 
prosecutor, 206. 

parties to contracts of service and their husbands and wives 
may give evidence in proceedings under sections 4, 5, and 6, 
of the Conspiracy and Protection of Property Act, 241. 

Execution, 

imprisonment under Section 12 Trade Union Act, 1871, operates 
as an execution, 180 — 182 ; but see 186. 

Executive Committeb (see under Committee). 

Expulsion oi" Mbmbeb of Tbade Union, 63; 64, 65. 

member's claim to be heard in his own defence will not be enforced 

by the Court, 65. 
members expelled under rules have no claim on funds when 

society is wound up, 175. 

Falsihoation of Accounts Act, 1875.. 248. 

semble, that trade union funds can be protected under this Act, 
186. 

Fees foe Registration of Trade Union, 209, 218. 

fee chargeable on registration of nomination under section 10, 
Trade Union Act, 1876. .218. 

Financial Statement, 

registered trade union must submit annually to registrar a general 

financial statement, 22, 204, Form A.R., 15 . . 233—236. 
members entitled to a free copy, 205. 

Fine, j • c 

attempt by trade union to enforce payment of a trade umon tine 

by coercion, 66. 
power of Court to enforce payment of fine, 67. 

to restrain the levying of a fine, 66, 68, 69. 

to order repayment of money paid as fine, 66, 

68, 69. 
to decide whether a breach of rules justifying 
the imposition of » fine has been committed, 
66, 68—69. 

T.U. "^ 
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Following, 135, 136, 154, 199, 240. 

proof of disorder or violence noti necessary to sustain a charge of 
following, 154. 

the gist of the offence is the preventing the person followed from 
doing what he has a right to do, 137 (see also 148). 

in a charge of " following " intimidation need not be alleged, 140. 

in order to secure the inmvinity given by Trade Disputes Act, 
s. 2, it is necessary to prove an attempt to obtain or communi- 
cate information or to persuade to work or not to work, 155. 

Forms tob Keqistbation or Tbade Unions, Appendix H, 219 — 
236. 

Fbiendly Society (see also BENBrii). 

Friendly Societies Act, 1875, section 30, sub-section 10. .68. 
1896, section 55.. 252. 
1896, section 68. . 68, 253. 
1896, section 87 (3).. 254. 

Friendly Societies Acts, 67, 68, 69, 252 — ^255. 
do not apply to trade unions, 12, 67, 200. 

exception to rule, 210. 
protection to funds given by Friendly Societies Acts not available 

for trade unions, 182 — 183. 
advantage of registration to a friendly society, 68. 
members of friendly societies can enforce their claims to benefits, 

68, 69. 

friendly society purposes of a trade union recognised by the 

Trade Union Acts, 3, 14, 67. 
friendly society purposes of a trade union subordinate to trade 

purposes, 67. 
trade union may be an unregistered friendly society, 67, 68, 

69, 70. 

right to enforce claim for friendly society benefit against a 
trade union depends on nature of trade purposes, 49 — 55, 
68, 69, 70. 

right to friendly society benefits of a trade union cannot be 
enforced when friendly society and trade purposes axe in- 
separable, 70. 

friendly society rules of a trade union will be enforced if they 
can be separated from illegal trade rules, 49 — 55. 

power of representative or assignee or nominee of a member of 
a trade union to enforce benefit claims, 72 — 75. 

Funds (see also under Property and Bulbs;, 

application of trade union funds restricted to three objects, 16. 
purposes for which funds of trade union are applicable must be • 

provided for in rules, 26, 209 ; Form A, 219. 
whole of trade union funds available for trade purposes, 4. 
strike pay (see under Strikes). 
jurisdiction of the Courts over trade union funds is in part 

derived from the ordinary trust law and in part from the 

Trade Union Acts, 166, 173, 174. 
the ordinary law relating to trust funds is available for the 

protection of trade union funds, 167, 173, 174. 
Section 4, of the Trade Union Act, 1871, does not prohibit the 

granting of an injunction to prevent misapplication of trade 

union funds, 167, 173, 174. 
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Funds — continued. 

an individual member of a trade union may bring an action to 

restrain misapplication of funds when trustees will not act, 

174. 

aemile, that an action lies at the instance of new trustees of 

trade union to recover trust propertv from former trustees, 

172. f f y 

misapplication of trade union funds gives no right of action to 

those who are not members of the union, 110. 
misapplication of funds may be restrained by the Court, but the 

Coiu?t will not direct their application, 61, 63. 
rule disposing of funds on winding up of a trade union will be 

enforced, 48, 64, 65, 175. 
funds are distributable amongst existing members on dissolution 

unless otherwise provided, 175. 
members expelled under the rules have no claim on funds on 

winding up of society, 175. 
end of society through death of all its members, funds to pass 

Crown as bona vacantia, 176. 
trade union funds may be made liable for its torts by suing some 

of its members or trustees in representative action, or by suing 

trade union in its registered name, 79. 
not liable for torts of officers or members committed in connec- 
tion with trade disputes, 105, 168, 169. 
funds of trade union cannot be made liable for torts committed 

in connection with trade disputes by actions brought under 

section 9, Trade Union Act, 1871 . . 107. 
funds of a branch may be under control of central society, 

169—171. 
threat of branch to distribute its funds among its members, 170, 

173. 
split in trade union, registered name and control of funds, 26. 
transfer of stock belonging to trade union in case of death, bank- 
ruptcy, insanity, absence, or removal of trustee, 168, 201, 210, 

217, 227—230. 
provident funds of trade unions exempt from income tax, 187, 

249. 
no exemption in case of trade union where amount assured to a 

member exceeds a certain sum, 249. 
mode of claiming exemption, 249. 
recovery of misappropriated funds of a trade union 1, 177 — 1 87, 

201—203. 
protection to funds given by Friendly Societies Acts not available 

for trade unions, 182, 183. 
penalties imposed by section 12, Trade Union Act, 1871, for with- 
holding or misapplying trade union funds only incurred when 

there is fraud or misrepresentation, 178, 179. 
funds withheld or misappropriated, etc., may be recovered in an 

ordinary action under section 9, Trade Union Act, 1871, 

without resort to section 12.. 17 9, 181. 
misapplied funds cannot be recovered in a civil action after 

conviction and imprisonment under section 12, Trade Union 

Act, 1871.. 181. 
semhle, that funds of a trade union can be protected under the 

ordinary criminal law though its rules are in restraint of 

trade, 184 — 187. 

and under the Larceny Acts, 1861, 1901, and the Falsi- 
fication of Accounts Act, 1875. . 185, 186. 
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FxTsns — contin/ued. 

officer of trade union convicted of embezzlement as a joint owner 

Larceny Act, 1868. . 186. 
funds of a trading club, illegal as not being registered under 

Companies Acta, protected under the ordinary criminal law, 

186. 
fraudulent misappropriation of trust funds, 247. 
falsification or destruction of accounts, etc. , 248._ 
aemble, that civil proceedings for recovery of misapplied funds 

are not necessarily barred by previous criminal proceedings, 

182, 186. 



Gas Employers, section i. Conspiracy and Protection of Property 
Act, 1875.. 134, 239. 
breach of contract by, 239. 

Gasworks, 

copy of section 4, Conspiracy and Protection of Property Act, 
1875, to be posted in all gasworks, 239. 



HiDrwa Tools oe other Property, 136, 199. 



Illegal Society (see under Restraint of Trade autd IIui.es), 
if not criminal may possess property, 187. 

trading club not registered under Companies Acts, embezzle- 
ment of funds by officer, 186. 

Imprisonment for offences under section 3, Conspiracy and Protec- 
tion of Property Act, 1875, 
131, 238. 
Trade Union Acts, 203, 207. 
under section 12, Trade Union Act, 1871, extinguishes the 

debt, 180— 182. 
on conviction under the common law for misapplying trade 
union funds does not extinguish the debt, 182, 186. 

Income Tax, exemption of trade union provident funds, 187, 249 
(see also under Benefit and Funds). 

Indictment, 

persons charged under the Conspiracy and Protection of Property 

Act are entitled in certain cases to be tried on indictment, 241. 
persons charged under section 12, Trade Union Act, 1871, may 

be dealt with by indictment, 177, 203. 

Industrial and Provident Societies Acts, 
do not apply to trade unions, 12, 67, 200. 

Information, 

obtaining or communicating information a justification for 
picketing, 80, 245. 
but the immunity given by section 2(1), Trade Disputes 
Act, 1906, not available unless the purpose is to obtain 
or communicate information, 136, 148, 155. 
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iNJtTN-CmON, 

actions for injunction not within section 4 of Trade Union Act, 
1871.. 62. 

iNSPEcmoN OP Books or Tbade Unions, 26, 177, 209 ; Form A, 220. 
rules of trade union must provide for inspection of books and 

names of members, 26, 177. 
may be carried out by accountant on members' behalf, 177. 

iNStTRAirOE, 

insurances purposes come within the definition of trade union, 14. 

Intebfbbence with another's Business, 80, 83 — 91, 147, 245. 

originally punishable under 6 Geo. 4, o. 129, and 34 & 35 Vict. 
o. 32.. 196, 198. 

not actionable if done in connection with trade dispute, 99, 103, 
141,245. 

if accompanied by violence, intimidation, etc., both criminal 
and civil liability may be incurred, 141. 

mere sectarian or political meddling not lawful in a trade dis- 
pute, 101. 

the gist of the offence of persistent following and of watching and 
besetting is the preventing the person followed doing what he 
has a right to do, 137 (see also p. 148). 

Intestacy, 

death of member of trade union intestate — letter of administra- 
tion not necessary in order to obtain payment of moneys due 
from trade union in respect of death, 73. 

Intimidation, 135, 138—147, 151—154, 159—162. 198, 240. 

" black-lists," 159—162. 

definition, 151, 153, 198. 

definition in Criminal Law Amendment Act, 1871.. 141, 198. 

" molestation " defined, 151 (see also 153). 

molestation considered in Giblan's case, 152. 

originally punishable under 6 Geo. 4, c. 129. . 196 ; and 34 & 35 
Vict. c. 32.. 198. 

not always wrongful, 144. 

implies a threat of violence, 142. 

what constitutes a proof of intimidation, 138, 143 — 145, 154, 155. 

the intimidation aimed at by section 7, Conspiracy and Protec- 
tion of Property Act is intimidation either by a crowd or by an 
individual, 154. 

in a charge of intimidation under section 7, Conspiracy and Pro- 
tection of Property Act it is not necessary to allege the exact 

words of the threats, 
138. 
nor to prove that the 
intimidation had its 
intended effect, 142. 

need not be alleged in a charge of " following " or " watching 
and besetting" under section 7, Conspiracy and Protection of 
Property Act, 140. 

may destroy the immunity given by section 3, Trade Disputes 
Act, 1906.. 141. 

acts complained of in Lyons v. Wilkens thought not to con- 
stitute intimidation, but restrained by injunction, 148. 

trade union members called upon to leave work in order to pro- 
cure discharge of non-unionists — ^not an intimidation, 142. 
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Intimidation — continued. 

resolution of trade union members not to work with non- 
unionists communicated to foreman or employer — ^not an 
intimidation, 141, 143 ; but see also p. 89. 

Intimidation by Crowd, 

passive members of crowd may have the guilt of the active 
members imputed to them, 138, 144, 145, 155; see also 164. 

Ireland, 

special references to — 

Court of Summary Jurisdiction, 206, 244. 
meaning of " Summary Jurisdiction Acts," 208. 
Summary Jurisdiction (Ireland) Act, 1851 — order for 

wages or compensation, 243. 
meaning of " municipal authority," 244. 



Joint Owner, 

larceny or embezzlement by, 186, 246. 

Jurisdiction, 

jurisdiction of the Courts over trade union funds is in part derived 
from the ordinary trust law, and in part from the Trade Union 
Acts, 166.. 173, 174. 
jurisdiction of the Comets in Trade Union matters — 
where the rules at common law are unlawful, 27. 

lawful, 27. 

in part lawful and in 
part unlawful, 27. 
to enforce a claim for benefit, 71. 
object of section 4 of Trade Union Act, 1871, not to keep 

trade unions out of the jurisdiction of the Court, 59, 60. 
the Court will restrain a branch of a trade union from applying 

the funds contrary to the rules, 170, 172, 173. 
but will not order it to apply them according to the rules, 172. 
the Court may declare the meaning of trade union rules even 

when it cannot enforce them, 28, 30. 
jtirisdiction of Court to decide whether there has been a breach 

of rules, 66. 
jurisdiction of Scottish Courts over a trade union registered 
in England, 266. 

Justification, 

procurement of dismissal of workmen, perhaps justifiable — 
if done to further interests of trade union, 89, 93 — 97. 
or if it is merely the result of warning the employers of 
a workman's character, or of warning the employers 
that his fellows will not work with him, 86. 
not justifiable if illegal means used, 89. 

or if there is a wilful misrepresentation of the men's inten- 
tion to strike, 90. 
nor if caused by personal spite, 85, 94 — 96. 
nor as an attempt to enforce payment of trade union 
moneys misapplied, 84, 85, or payment of a fine, 89. 
procurement by trade union of simultaneous breaches of 
contracts by miners is not justifiable as an attempt to keep 
up price of coal, and hence of wages, 87. 
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JusmncATioN— con<mtie<Z. 

procurement by trade union of breach of a contract between 
employer and workman is not justified by an intended or 
actual breach by employer of another contract, 87. 

out perhaps there is justiaoatiou if the contract procured to 
oe broken is one that the employer was not justified in 
making, though not if the breach is procured by threats, 88. 

exclusion of rival trader from the market justifiable as being an 

rin iTf ^"'^J"*'"^^''* °* *''«''i« competition, 96, 97. 

aoubtlul what constitutes a justification in case of inducement 
to break contracts or not to enter into contracts, 102. 

question of justification does not arise in connection with 
peaceful procurmg of breaches of contract of employment 
ana peaceful interference with another's business, etc., in 
trade disputes, 103. 

justification in cases of conspiracy discussed, 84, 86, 128 — 130. 

opmion in Mogul case, in Boots v. Qrundy and in Gurran v. 
JreZewen, that the protection and furtherance of self-interest 
may be a justification for conspiracy, 129, 130. 

furtherance of trade union objects may justify pubUoation of 
black-lists," 160, 161. 

" black-list " may be justified as an ordinary act of trade 
competition, 159, 160. 

dismissal of workman procured by trade union official without 
authority of union, 147. 

Knowledge, 

duty of branch to disclose information to central association. 
112, 113. 

knowledge of a trade union branch may be imputed to the 
central association. 111 — 114. 

knowledge of members of branch committee sitting on con- 
ciliation committee may be imputed to branch, 114. 

LABOtnt, 

labour and capital. Sir William Erie on competition, 4. 
competition in labour analogous to competition in trade, 5. 

LABOtra Party, 

constitution of the Labour Party, 190, 194, 195. 

the pledge not legally binding, 194. 

the Labour Party's pledge unconstitutional and contrary to 

public poUcy, 195. 
Lord James' judgment in Osborne's case based on objection 

to the constitution of the Labour Party, 191. 

Land (see also under Pbopebty), 

powers of trade unions with respect to ownership of land, 167, 

201. 
a devise of land to a trade union is void, 167. 

LaBCENY by Co-PaETNEB OB JOINT-OWNEB, 246. 

Labceny Act, 1868 (Russell Gurney's Act), 246. 
1901, 247. 
trade union within the Act of 1868. . 186. 
Young Men's Christian Association not within the Act, 186. 
senible, that trade union funds can be protected xmder the 
Larceny Acts, 1861 and 1901 . . 185, 186. 
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Legai. Aid, 

rule authorising legal aid to members in their relations with 

employers does not empower the trade union to bring a libel 

action on a member's behalf, 31. 
rule authorising the institution of legal proceedings in the 

interests of members does not necessarily empower a trade 

union to defend its secretary in an action brought against 

the union and the secretary, 31 

Liability, 

liability of trade unions in tort, 14. 

trade union may be sued in tort in its registered name, 78, 

168. 
members and trustees may be sued in representative 
action, 26, 79. 
liability of trade union in tort not greatly afiected by the 

possibility of smng it in its registered name, 78. 
liability of the funds of a trade union for torts committed on 
its behalf in connection with trade dispute, 103 — 107, 168, 
169. 
general immunity given by section 4, sub-section (1), 103, 
104. 
but probably restricted by implication to cases of trade 

disputes, 104. 
does notextendto ofiSoers and members personally, 104, 106. 
liability of trade unions for their agents' torts, 107 — 116. 
foundation of the liability, 107. 
onus of proving authority of the union, 108. 
in matters not expressly provided for by instructions or 
rules — rules in Barwich v. English Joint Stock Bank and 
Lvnvpvs v. General Omnibus Co., applicable, 114 — 116. 
procurement of breaches of contract by branch officials 
declaring strike without authority of central association ; 
strike pay subsequently granted by association, 109, 111. 
liability of trade xmion in respect of Ubel published in trade 

union journal, 169. 
trade union wrongfully bringing libel action on member's behalf 

is liable to pay the costs of the action, 106, 107. 
trade union cannot, in cases of trade disputes, be made liable 
in tort by action brought under section 9, liade Union Act, 
1871.. 107. 
liability of trustee in respect of trade union moneys only extends 
to moneys actually received, 177, 202. 

LiBEIi, 

liability of trade union in respect of libel published in trade 

union journal, 79, 169. 
action against trade union for libel, no protection under Trade 

Disputes Act, 1906. . 104, 105. 
action of libel brought by" trade union on members' behalf, 

maintenance, 106, 107. 

Life Assttbaitce Companies Acts, 

do not apply to trade unions, 12, 211. 

LlKtQAXIOI)^, 

rule empowering trade union to provide legal aid does not 
authorise the bringing of a libel action in a member's behalf. 
76, 106, 107. 
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Litigation — continued. 

trade union may only assist a member in litigation when there 

IS common interest, 76, 106, 107. 
where litigation undertaken by trade union on members' behalf 

the implied agreement to pay costs is enforceable by member 

notwithstanding section 4, Trade Union Act, 1871.. 75. 
habihty of trade union for costs in unsuccessful action brought 

on behalf of a member, 258 — 260. 
member assisted in litigation by his trade union may sue in 

forma pauperis, 76. 

Lock-outs, 

said to be legalised by section 3, Conspiracy and Protection of 
Property Act, 1875.. 132. 

Maintenance, 

trade union may only conduct litigation on member's behalf 

where there is common interest, 76. 
common interest does not cover case of alleged libel, 107. 
Malice, 

malice does not render illegal the exercise of an otherwise legal 

right, 7, 98. 
to procvu'e breach of contract maliciously is to do so with 

knowledge that a contract exists, 90, 128. 
not the gist of the action in cases of procurement of breach 

or discontinuance of contract, 90, 91, 98. 
maUcious intention, not the gist of the action of conspiracy, 

l^o. 

opinion in Allen v. Flood that malice does not make the exercise 
of a legal right illegal where criminal liability is not in 
question, 129 — 130. 

but Allen v. Flood not a case of conspiracy, 130. 

opinion that malice is a material factor in an action of con- 
spiracy, 91, 97, 129. 

malice, a material factor in an indictment for conspiracy, 129, 
130. 

strike promoted for the purpose of doing injury said to be 
actionable, 118. 

opinion that a distinction exists between a combination in 
pursuance of trade objects and a combination with a malicious 
purpose to injure, 128, 130. 

dismissal of workman procured by trade union official in spirit 
of hostility without authority of union, 147. 

malice considered in connection with publication of " black- 
lists," 160, 161. 

malicious breaches of contract of service 

by gas and water employees, section 4, Conspiracy and Pro- 
tection of Property Act, 1875. . 134, 239. 
endangering property or person, section 5, Conspiracy 
and Protection of Property Act, 1875 . . 134, 239. 

definition of term " maliciously " in the Conspiracy and Pro- 
tection of Property Act, 1875, section 15. .134, 242, 252. 

Malicious Injuries to Property Act, 1861, section 58, 252. 

Maucious Prosecution, 

question whether action against trade union for malicious 
prosecution prohibited by Trade Disputes Act, 1906. . 104. 
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Masteb may incur penalty by neglect to supply servant or apprentice 
with food, clothing, etc., 240. 

Membebs, 

members of a trade union free to withdraw from the union and 

to repudiate their obligations to it, 120. 
right to membership of a trade union cannot be enforced unless 

the right to property is involved, 64. 
opinion of Lord Atkinson that membership of » trade union 

should not be conditional on adherence to a political party, 

193. 
expulsion of member of trade union, 64, 65. 
expelled member's claim to be heard in his own defence will not 

be enforced by the Court, 65. 
majority of members has no inherent power to alter irules 

without the sanction of the rules, 71. 
minor may be member of trade union, 212. 
but cannot sit on committee or be an officer, 212. 
inspection of list of names of trade union members, 177, 209 ; 

Form A, 220. 
individual member may bring an action to restrain mis- 
application of trade union funds when trustees will not act, 

174. 
members of trade union may be sued in representative action, 

26. 
not protected by section 4, Trade Disputes Act, 1906. . 104, 105. 
but are protected by section 3. . 105. 
cannot, in cases of trade disputes, be sued in tort so as to bind 

the funds of the union, 105. 
deceased member — ^personal representative of deceased member 

may claim benefits due without letters of administration, 74. 

MOLESTAHON, 

defined, 151 ; see also 163. 

considered in Giblan's case, 152. 

originally punishable under 6 Geo. 4, c. 129. . 196., and 34 & 36 

Vict. c. 32.. 198. 
explained by 22 Vict. c. 34. . 197. 
insulting gestures and expressions may constitute molestation, 

153 ; see also 155. 

Mortmain Acts, 

application to trade unions, 167. 

MtjnicipaIi Attthobitibs supplying gas or water, protection given 
by section 4, Conspiracy and Protection of Property Act, 134, 
239. 
definition of municipal authority, 242, 243. 

Name, 

name of trade union must be distinctive, 21. 

may be changed, 24, 213, 217 ; Forms 

N and O, 226, 227 
change of name not to affect rights and 
liabilitiesof trade union, 213. 
registered name, use of in legal proceedings, 25, 78, 168. 

division in trade union, right to registered 
name, 26, 176. 
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Nomination, 

member of trade union may nominate a person to receive 

money due out of trade union funds on his death, 74, 212, 218. 
power of nominee to enforce claims, 72, 74. 
letters of administration not necessary if no nomination made, 

to* 

register of nominations and revocations and variations of 

nominations to be kept, 218. 
registration of nominations, etc.— fee may be charged, 218. 

Non-Unionist, 

attempt to procure dismissal of non-unionists, 5, 79, 83. 
dispute as to employment of non-unionists probably within 
definition of trade dispute, 100. 

Notice, 

failure to send any notice required by the Trade Union Act, 

involves liability to a penalty, 213. 
notice of change of name of trade union, 24, 213, 217 ; Forms 
N and O, 226, 227. 
amalgamation, 24, 213, 218 ; Forms T and U, 231, 

232. 
dissolution, 213, 217 ; Form S, 230. 
proposal to withdraw or cancel a certificate of regis- 
tration, 23, 212, 216 ; Form K, 225. 



Objects of Trade Union to be provided for in rules 26, 27. .209 ; 
Form A, 219. 

Obstruction, originally punishable under 6 Geo. 4, o. 129.. 196, 
and 34 & 35 Vict. c. 32. . 199. 

OrnoB, 

registered ofiSce of trade union, 22, 23 (see also under Rbgis- 
tbation). 

OrncBRS OP Tbade Union (see also under Agent), 

rules of trade union must provide for appointment of officers, 

26, 176, 209, 220. 
changes of officers, 22, 205 ; Form A.B., 15, 236. 
cannot, in cases of trade disputes, be sued in tort so as to bind the 

funds of the union, 105. , 

not protected by section 4 of Trade Disputes Act, 1906. .104, 

105 ; but are protected by section 3. . 105. 
recovery of trade union property from and punishment of 

dishonest officer, 177—187, 202, 203. 
officer of trade union may be convicted of embezzlement as 

joint-owner. Larceny Act, 1868.. 186. 
officer of illegal trading club may be convicted of embezzlement, 

186. 
criminal liability of dishonest trade umon officers under the 

common law, 182 — 187. 
falsification or destruction of accounts by officer, 248. 

Obdeb 16, rule 9. .77. 

Osboene's Case (see Amalgamated Society of Railway Servants v. 
Osborne). 
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Pauper, 

member assisted in litigation by his trade union may sue in 
forma pav/peria, 76. 

PaRIiIAMENTABY Kepbesentation, 

pecuniary assistance may be legally given to members of 

Parliament, 191 ; see also 20. 
political powers not " ancillary " to the purposes of a trade 

union, 192. 
trade unions said to be on the same footing as municipal and 

commercial corporations with regard to parliamentary 

activities, 192, 193. 
the power of a trade union to engage in political activities 

cannot be inferred from the Trade Union Acts, 192. 
views of the early leaders of trade unionism, 192, 192 note (6). 
danger to Parliamentary Government in the expenditure of 

funds for political purposes by trade unions, trusts, and 

similar organisations, 195, 196. 
the constitutional aspect of trade union representation, 193, 

194. 
parliamentary representation of trade unions contrary to public 

poUcy, 193 — 196. 
the Labour Party's pledge not legally binding as being contrary 

to public policy, 194. 
opinion of Lord Atkinson that membership of a trade union 

must not be conditional on adherence to a political party, 

190. 
rules of Amalgamated Society of Railway Servants relating to 

Parliamentary Representation, 189, 190. 

Feaciimakeb, 

position of peacemaker in a trade dispute, 102. 

PSNAIiTY, 

agreement to pay a penalty not enforceable by virtue of Trade 

Union Act, if not enforceable at common law, 57. 
general power given to justices to reduce pecuniary penalties 
imposed by statutes relating to employers or workmen, 240. 
penalty for non-compliance with section 16 of Trade Union 

Act, 1871.. 23, 205. 
penalty for false entry in or omission from rules, 23, 205. 

for failure to send any notice or document required by 

the Trade Union Act, 213. 
for failure to have registered office, 204. 
for falsification of annual return, 205. 
for falsification of return of new rules and alteration 

of rules, 205. 
incurred by master who neglects to supply servant or 

apprentice with food, clothing, etc., 240. 
imposed by section 12, Trade Union Act, 1871, only 
incurred where there is fraud or misrepresentation, 
178, 179. 
recovery of penalties under the Conspiracy and Protection of 

Property Act, 1875, in Scotland, 244. 
all penalties imposed by the Trade Union Act, may, in Scotland, 

be enforced by imprisonment, 207. 
penalties recovered under the Trade Union Act in Scotland to 
be paid to the Sheriff Clerk, 207. 
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Peepetuities, 

application to trade unions of the law relating to perpetuities, 167. 

Persuading, 

persuading to work or not to work is lawful at common law, 9, 80. 

sanctioned by 22 Vict. c. 34, 
150, 197. 
picketing for the pvuT)ose of peacefully persuading to work or 
not to work legalised by Trade Disputes Act, s. 2(1), 80, 136, 
148, 245. 

PlCKBUNQ, 

defined, 147. 

the gist of the offence is the preventing persons from doing what 
they have a right to do, 148. 

peaceful picketing not illegal at common law, 79, 80. 

circumstances which may render picketing illegal, 150, 151, 
153, 157. 

may be illegal though of short dm-ation, 155. 

must not create a common law nuisance, 79, 80, 157, 158. 

must not degenerate into trespassing, 158. 

use of insulting gestures and expressions by pickets may con- 
stitute intimidation, 153 ; see also 155. 

may be an intimidation even though carried out in an orderly 
manner, 151, 153. 

a threat to picket may be an intimidation, 151. 

not illegal if for the purpose of inducing workmen to join a 
trade union, and determine their contracts of service by notice, 
79, 80, 157. 

illegal if the obtaining or communicating information or per- 
suading to work or not to work, is a mere pretence to cover 
coercion, 148, 155. 

consequences are inunaterial if the picketing itself is peaceful 
and for the purposes recognised by section 2, Trade Disputes 
Act, 153. 

the offence of watching and besetting may be committed 
though the persons watched and beset are not employed by 
the person against whom the picketing is directed, 156. 

peaceful picketing sanctioned by 22 Vict. c. 34. . 150, 197. 

by Conspiracy and Protection of 

Property Act, 1875, s. 7 . . 240. 
by Trade Disputes Act, 1906, 
s. 2 (1), 80, 136, 148, 245. 

statutory provisions concerning picketing will be strictly 
construed, 149, 150, 153, 155, 158, 159. 

trespass committed by pickets is not protected by the Trade 
Disputes Act, s. 2 (1). .81, 158. 

if within section 2 of the Trade Disputes Act, 1906, picketing 
is not illegal as a " compelling " within section 7, Conspiracy 
and Protection of Property Act, 1875. . 141. 

will be restrained by injunction unless it is for the purposes 
sanctioned by Trade Disputes Act, s. 2. . 147. 

may be dealt with under the civil law by injunction as well as 
under the criminal law, 149, 155, 156. 

TaH Vale case, 78. 

Politics (see under Pabliambntary Bepkesbntation). 

political activities of trade unions not sanctioned by the 
Trade Union Acts, 19, 192, 193 ; see also 20. 
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Principal (see under Agent). 

Procedure, 

of Summary Jurisdiction Acts, applicable to offences under 

the Conspiracy and Protection of Property Act, 241. 
procedure in Scotland under the Conspiracy and Protection of 

Property Act, 1875. .243, 244. 

Property, 

an association though illegal may possess property, if not a 

criminal association, 187. 
capacity of a trade union to own property assimilates it to a, 

corporation, 15, 107. 
power of a trade union or a branch to own and dispose of land, 

167, 200, 201. 
a devise of land to a trade union is void, 167. 
property of a registered trade union is vested in the trustees of 

the union, 167, 201. 
property of branch of trade union may be vested in branch 

trustees, 167, 201. 

or in trustees of union, 167, 210. 
property of branch may, by rules, be subject to control of central 

society, 169. 
dispute between trade union and branch as to property of branch, 

169, 172, 173, 179. 
vesting of trade union property on a change of trustees, 167, 168, 

201, 210, ^17, 227-230 
stocks and securities in public funds belonging to a trade union 

must be transferred into names of new trustees on a change 

of trustees, 167, 168, 201, 210, 217; Forms P, Q, and R, 

227-230. 
transfer of stock belonging to a trade union where trustee is 

absent, or dead, or insane, or bankrupt, or removed from 

office, etc., 168, 201, 210, 217 ; Forms P, Q, and B, 227-230. 
actions relating to trade union property may be brought or 

defended by trustees or officers authorised by rules, 168, 179, 

201. 
liability of trustees to be sued in respect of trade union property 

as afiected by section 4, Trade Disputes Act, 1906 . . 107, 245. 
property of trade union and balance of account may be recovered 

from treasurer in a civil action by trustees, 177, 202. 
property of trade union may be recovered from officers, etc., 

wrongfully withholding it in a civil action under section 9, 

Trade Union Act, 1871. . 169, 178, 210. 
protection of trade union property by resort to criminal law, 

177—187. 
persons wrongfully in possession of or withholding or misapplying 

trade union property may be dealt with by a Court of Summary 

Jurisdiction or by indictment, 177 — 187, 202, 203. 
penalties for withholding or misapplying trade union property 

only incurred when there is fraud or misrepresentation, 178, 

179. 
falsification or destruction of accounts, etc., 185, 248. 
fraudulent misappropriation of trust property, 185, 186, 247. 
certain classes of trustees, etc., not within the provisions of the 

Larceny Act, 1901 . . 247. 
injury to property, 135, 239, 240, 252. 
hiding of property, 135, 240. 
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Property — contimied. 

a conviction under section 7, Conspiracy and Protection of 
Property Act for injuring property must specify the property 
injured, 138. 

Provident Funds (see under Benefit and Friendly Society), 

definition of " provident benefits," 249. 
Provident Nominations, 

section 10, Trade Union Act, 1876, enables member of trade 
union to nominate a person to receive moneys due in respect 
of member's death, 74, 212, 218. 
pxirpose of section, 75. 

Provident Nominations and Small Intestacies Act, 1883, s. 7. . 

73. 
enables personal representative to claim benefits without taking 

out letters of administration, 74. 
applies only where there is no administration, 73. 
does not give to representative any right which deceased member 

had not got, 74. 
amends section 10, Trade Union Act, 1876. .74. 
does not affect section 4, Trade Union Act, 1871 .. 74. 

Punishment for unlawful acts committed in connection with trade 

dispute, 136, 240. 
for wrongfully withholding or misapplying trade union property, 

177—187, 202, 203. 
limitation on punishment to be inflicted for illegal conspiracy 

in connection with trade dispute, 238. 

Purchase, 

meaning of " purchase " as used in section 7, Trade Union Act, 

1871.. 167. 

Purposes not recognised as trade union pm-poses before 1871 are 

ultra vires unless specified by definition of trade union, 13, 14, 

16, 18. 

benevolent purposes of trade unions recognised by Trade Union 

Acts, 3, 13, 14, 67. 
political purposes not sanctioned by Trade Union Acts, 19, 192, 
193. 
not ancillary to trade purposes, 192. 
trade purposes are the primary purposes of a trade union, 3, 67. 
whole of funds available for trade pm^oses, 4. 
nature of trade purposes decides whether benefit claims may be 

enforced, 33, 68, 70. 
trade union purposes at common law may be — 
lawful, 27, 43—48, 55. 
unlawful, 27, 38—43. 

in part lawful and in part unlawful, 27, 49 — 55, 70. 
purposes not in restraint of trade, 44 — 48, 69. 
if legal and illegal purpose are inseparable the former cannot be 

enforced, 49 — 55, 70. 
legal and illegal purposes, test of separability, 49 — 54, 70. 
illegality of purposes avoids registration, 21, 200, 211, 212. 

Quasi-Corporation, 

trade union a quasi-corporation, 15, 192, 193 (see also 257). 
Trade Union Act analogous to a Charter of Incorporation, 16. 
registered rules of trade union analogous to memorandum of 
association, 16. 
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Recovery, 

of misapplied funds of a trade union in civil action, 177 — 182, 186. 

Registeation oi' Tbade Unions, 21 — 26,200,203 — 205,209,211, 
212, 214, 236. 
power of Secretary of State to make regulations respecting 

registry, 204, 214, 215. 
who are the registrars under the Trade Union Acts, 21, 205, 

215. 
registrar must present annual report to Parliament, 205. 
application to register, 203, 215. 
form of application, 215, 219, 220. 

conditions precedent to registration, 21, 200, 203, 215, 219, 220. 
name of trade union must be distinctive, 203, 215 ; Form A, 219. 
registrar may require evidence that an application to register an 

existing trade union is authorised, 215. 
form of certificate of registry, 215, 220. 

registration is avoided by any illegaUty of purpose, 21, 200, 212. 
and certificate may be cancelled, 23, 211, 216, 225, 226. 
certificate of registry is conclusive evidence that the regulations 

respecting registry have been complied with, 22, 204. 
registration of partial alteration of rules, 21S, 216 ; Forms C, D, 
E, and I, 221—224. 
complete alteration of rules, 215, 216 ; Forms 
D, F, and G, 221—223. 
certificate of registration of partial alteration of rules. Form E, 

222. 
complete alteration of rules. Form 
G, 223. 
of an alteration in the rules of a trade 
union is not conclusive as to validity of alteration, 23. 
withdrawal or cancelling of certificate, 23, 211, 212, 216 ; Forms 
J, K, and L, 225, 226. 
notice to be given by registrar, 23, 212, 216 ; Form K, 225. 
determines privileges but not liability of a trade union, 23, 
212. 
effect of registration, 25, 257. 

non-registration does not render trade union illegal, 25. 
advantage conferred on a friendly society by registration, 68. 
division of trade union into two sections, right to registered 

name, 26, 176. 
trade union may be sued in its registered name, 25, 78. 
seTTible, that liability of a trade union in tort not greatly affected 

by the possibility of suing it in its registered name, 25, 78, 79. 
trade union registered in England but having its rules recorded 

in Scotland is under jurisdiction of Scottish Courts, 256. 
the Trade Union Act, 1871, contemplates separate registration 

in England, Scotland and Ireland, 257. 
general financial statement necessary on registration of a trade 
union which has been in existence for more than a year, 21, 
203, 204, 220, 233—236. 
form of general financial statement, Form A.B., 15 . . 233 — 236. 
registration of trade union carrying on business in more than one 

country of the United Kingdom, 23, 211, 216, 257. 
re-registration not necessary on removal of registered office from 

one country of the United Kingdom to another, 216. 
recording in one country of rules registered in another, 211, 216 ; 
Forms H and J, 224, 256, 257. 
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Begistration of Trade ViniOTas— continued. 
registration of nominations, 218. 
registered trade union must submit annually to registrar a 

general financial statement, 22, 204; Form A.K., 15. .233 — 236. 
registration of change of name of trade union, 213, 217 ; Forms 

N and O, 226, 227. 
registration of amalgamation of trade unions, 213, 218 Forms 

T and U, 231, 232. 
regulations as to registration. Appendix G, 214 — 219. 
registration, etc.. Forms, Appendix H, 219 — 236. 
financial statement, 204 ; Form A.R., 15. .233— 236. 
penalty for failure to have registered office, 204. 
penalty for failvu-e to submit general financial statement, 205. 
penalty for falsification of general financial statement, 205. 

Registration Fees, 24, 209, 218. 

Registered Office of Trade Union, 22, 23, 204, 211, 216, 219, 
226, 256, 257. 

Registration of Conciliation Boards by Board of Trade, 250. 
conditions preliminary to registration, 250. 

Representative, 

power of personal representative of deceased member of trade 

union to enforce claims, 72, 73, 74. 
representative of deceased intestate member of trade union may 

receive moneys due without taking out administration, 73. 

Representative Action, 

members and trustees of trade union may be sued in repre- 
sentative action (Order 16, rule 9), 26, 77, 79. 

Rescission, 

rescission of rule of trade union under which benefit payable, 70. 

only permitted if rules sanction 
it, 71. 

Restraint of Trade, 33 — 56. 
doctrine stated, 33, 34. 

not every restraint on trade is unlawful, 34. 
may be lawful if it is partial, reasonable, and upon an adequate 

consideration, 35. 
to be unlawful must be prejudicial to the community, 34. 
contract in restraint of trade is unlawful if not reasonable in 

time and space, 35 — 38. 
test of reasonableness, 34, 38. 
consideration fora contract inrestraint of trade must beadequate, 

35. 
combination to raise prices not per se unenforceable, 35 — 38. 

may be enforced if reasonable in 

time and space and upon good 

consideration, 35 — 38. 

mutuality of concurrence is not a 

consideration sufficient to support 

the agreement, 35. 

combination of traders to drive a rival out of the market by 

underselling him is not an illegal restraint of trade, 55. 
restraint of trade may be illegal without being criminal, 185. 

T.U. U 
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Rbstbaini of Trade — contitmed. 

influence of doctrine of restraint of trade on trade unions, 4, 

33—55. 70. 
doctrine of restraint of trade must be considered when it is 

sought to enforce payment of benefits against a trade union, 3, 

68, 70. 
purposes in restraint of trade do not make a trade union unlaw- 
ful, 119, 120, 199. 
do not make agreements and trusts 
of a trade union void, 67, 199. 
combinations which would be illegal at common law for other 

reasons than restraint of trade are not legalised by Trade 

Union Acts, 120. 
certain agreements in restraint of trade not enforceable by 

virtue of Trade Union Acts if not enforceable at common law, 

57, 68. 
benefit purposes may be unenforceable as being inseparable 

from purposes in restraint of trade, 70. 
rules not in restraint of trade may be enforced even if other rules 

of the same society are illegal restraints, 48 — 55. 
rules of trade unions which have been held to be unreasonable 

restraints on trade, 38 — 44, 184. 
rules not in restraint of trade, 43 — 48. 
combination of workmen to cease work unless they get higher 

wages is not an illegal restraint of trade, 56. 
strike provisions may be no more than insurance against strikes, 

45, 69. 
members of a trade union not criminally liable because purposes 

of union are in restraint of trade, 119, 120, 199. 
a trade union whose purposes are illegal as in restraint of trade 

cannot claim for its funds the protection of the Friendly 

Societies Acts, 182, 183, 184. 
semble, that funds of a trade union may be protected under the 

ordinary criminal law, though its rules are in restraint of trade, 

184—187. 
contract in restraint of trade entered into between members of 

a trade union may be binding after membership has termi- 
nated, 37. 

Riot, 

rioting and similar oHences not within the protection given by 
section 3 of the Conspiracy and Protection of Property Act, 
1875.. 132, 238. 

Rules, 

registered rules of a trade union analogous to Memorandum of 

Association of a company, 16. 
matters to be provided for in rules of a trade union, 18, 26, 204, 

209 ; Form A, 219, 220. 
copies of rules must be sent to the registrar with applications for 

registration, 21, 203, 215 ; Form A, 220. 
general public are entitled to purchase copies of rules, 204. 
copies of rules, of new rules and of alterations of rules must 

accompany annual return, 22, 205, 233 (foot-note), 
penalty for failure to submit copies, 205. 
penalty for falsification, 205. 
alteration of rules, 22, 209, 215, 216 ; Forms C, D, E, F, 

G, and I, 221—224. 
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BxTLEs — conUmted. 

alteration in rules not necessarily valid because certified by 

registrar, 23, 27. 
new rules, 22, 205, 215, 216, 221—224. 

must provide for appointment and removal of committee, 
trustees, and officers, 26, 176, 209. 
investment of funds, 26, 176, 209. 
audit of aocounte, 26, 176, 209. 
inspection of books, 26, 177, 209. 
inspection of names of members, 26, 177, 209. 
dissolution of trade union, 25, 174, 213, 217 ; 
Form A, 220. 
free copies — members and depositors entitled to, 22. 
members of public entitled to purchase copies of rules, 27. 
rules of a trade union maybe enforced if not illegal at common 

law, 27, 68. 
lawful rules may be enforced if they can be separated from un- 
lawful rules, 49 — 55. 
lawful rules will not be enforced if the fundamental object of the 

trade union is illegal, 51, 52, 54, 70. 
rules of trade unions which at common law are — 
lawful, 27, 43—48, 55. 
unlawful, 27, 38 — 43. 

in part lawful and in part unlawful, 27, 49 — 55, 70. 
legal and illegal rules, tests of separability, 49 — 55. 

(1) Is the member who breaks trade rules liable to lose 

his right to benefits ? 50, 51, 52, 53, 70. 

(2) Are the benefit funds and the trade funds separate ? 

51, 52, 53. 
examples of rules in restraint of trade, 38 — 44, 184. 
rules in restraint of trade may be illegal without being criminal, 

185. 
rules not in restraint of trade, 44 — 48. 
power of Court to decide whether there has been a breach of 

rules, 66. 
power of Court to construe rules, 28, 30, 61, 63, 66, 68, 69, 76. 
the Cotu-t will restrain a branch of a trade union from appljdng 

the funds contrary to the rules, 170, 172, 173. 
but will not order it to apply them according to the rules, 

172. 
rule that the decision of a majority of members of a trade union 

voting on an application for benefit shall be final, 66. 
rule provides for forfeiture of " all claims " on breach of strike 

and lock-out rules, qucere whether benefit claims involved, 

76. 
benefit can only be paid in accordance with the rules, 28 — 31, 

76. 
rule authorising legal aid to members of trade union, 31, 76, 

106, 107. 
rules regulating strikes and strike pay, 28 — 30. 
rule under which benefit payable altered or rescinded, 70, 71. 
alteration of rules not permissible unless the rules provide for 

it, 71. 
rules of a society may give it control over branch property, 169— 

171. 

standing committee one member short of number prescribed by 
rules, right of committee to take action to protect funds not 
afieoted, 32. 
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Rules — continued. 

rule of a trade union conferring power to levy funds for political 

purposes is uUra vires, 19. 
rules of the Amalgamated Society of Railway Servants con- 
sidered in Osborne's case, 189, 190. 

Russell Gubney's Act (see Lakceny Act, 1868), 186, 246. 

Scotland, special references to, 

Court of Summary Jurisdiction in Scotland, 206, 243. 

procedure under the Trade Union Acts, 206. 

recovery of penalties under the Trade Union Acts, 206. 

appeals under the Trade Union Acts, 207. 

meaning of "misdemeanor," 208. 

meaning of " municipal authority," 243. 

procedure under the Conspiracy and Protection of Property Act, 

1875.. 243. 
recovery of penalties under the Conspiracy and Protection of 

Property Act, 1875. .243. 
appeals under the Conspiracy and Protection of Property Act, 

1875.. 244. 
Larceny Act, 1868, does not apply to Scotland, 247. 

Seamen, 

Conspiracy and Protection of Property Act, 1875, s. 16 ; Mer- 
chant Shipping Act, 1894, s. 236. . 162 — 164, 243. 
punishments prescribed by Conspiracy and Protection of 

Property Act, 1875, not applicable to seamen, 163, 164, 243. 
only persons actually engaged as seamen are protected by 

section 16,Conspiracy and Protection of Property Act, 1875. . 

164. 
offences against seamen if not committed by a. seaman are 

punishable under the Conspiracy and Protection of Property 

Act, 1875.. 163, 164. 
qucBre whether seamen would be liable under the Conspiracy 

and Protection of Property Act, 1875, in respect of an illegal 

act committed on shore, 164. 

Secession, 

secession of branch from central society, 61, 62, 170, 172, 173, 
176, 179. 

Seceetaky, 

secretary joined with trade union as defendant in action ; separa- 
tion of defences advised ; power of trade union to defray 
secretary's costs, 31. 

Sedition and similar offences not within the protection given by 
section 3, Conspiracy and Protection of Property Act, 1875. . 
131, 238. 

Sentence of imprisonment for offences punishable under — 

Conspiracy and Protection of Property Act, 1875,s. 3 . . 131,238. 

s. 7.. 136, 240. 
Trade Union Act, 1871, s. 12. .203. 

Split in trade union, 61, 62, 170, 172, 173, 176, 179. 

trade union divides into two sections — each applies to be 
registered under old name, 176. 
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Status, 

status of a trade union, 15, 16, 17—19, 25, 107, 192, 193, 257, 
258 
is determined by its capacity to own pro- 
perty and act by agents, 15, 107. 

Statutes DEALmo with Strikes, 118. 

Statutes of 6 Geo. 4, c. 129; 22 Vict. c. 34; 34 & 35 Vict. u. 32, 
repealed, 118, 196, 197, 198. 

Stop-davCase (see Sovtb Wales Miners' Federation v. Glamorqan 
Coal Go. 

Stbike (see also under Conspiracy and Trade Purposes), 

agreement to strike is a mere promise not enforceable, 47, 48, 

56, 117. 
definition of, 47, 102, 117. 
opinions that strike, per se, is not illegal at common law, 46, 47, 

52, 56, 117, 118, 132. 
strike pay not illegal, 46, 52, 118. 
opinion that strike is illegal at common law, 50. 
lawfulness of secondary strikes, 101 — 103. 
may be criminal, or illegal, or irmocent, 47, 118. 
may be illegal if the means used or the objects sought are illeeal. 

117, 118, 135, 137. 
promoted for the purpose of doing injury said to be actionable, 

llo. 
strike of gas or water employees may be punished as a criminal 

conspiracy, 132, 134, 239. 
strike which endangers property or person may be punished as 

a criminal conspiracy, 132, 134, 239. 
strike threatened in order to procure — 

dismissal of workman who would not pay fine, 89. 

workman who had misapplied trade union 

moneys, 84. 
workmen who had done work belonging to 

another trade, 89, 95. 
apprentice employed in contravention of trade 
union rules, 88. 
old cases on strikes still applicable to a certain extent not- 
withstanding Trade Disputes Act, 141. 
statutes dealing with strikes, 118. 

extent to which strikes are legalised by Trade Union Act, 1871, 
and Conspiracy and Protection of Property Act, 1875,. .119, 
132, 133. 
strikes and look-outs said to be legalised by section 3, Con- 
spiracy and Protection of Property Act, 1875, 132. 
strikes legalised by the Conspiracy and Protection of Property 

Act, 1875, not indictable at common law, 133. 
strike pay — rules of trade union relating to, 28 — 30. 
declaration of strike by branch officials, authority of central 

association, 109 — 114. 
strike commenced without the sanction required by rules, 
sanction subsequently given does not bring the strike within 
the rules, 29 — 31. 
strike commenced not in accordance with rules of trade union, 
refusal of employers to allow the men to return to work does 
not constitute a look-out, 29. 
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Strike — continued. 

breach of regulations regarding strikes — forfeiture of benefit 
claims, 76. 

provisions for strike pay may be no more than an insurance 
against a strike, 45, 69. 

whole of trade union funds may be employed for trade pur- 
poses, 4. 

blacklegs (see under heading BlaceIiEOS). 

a rule providing for the publication of names of members who 
work during a strike is in restraint of trade, 38. 

of seamen, 162—165, 243. 

offences of seamen in trade disputes dealt with by section 236, 
Merchant Shipping Act, 1894. . 163. 

Tafi Vale case, 78. 

StTBSOBIPTION, 

agreement to pay subscription not enforceable by virtue of 
the Trade Union Act if not enforceable at common law, 57. 

to a trade union not returnable on ground of failure of con- 
sideration through non-performance of agreement, 74. 

Subsidies to Non-Unionists, 

agreement to pay a subsidy to a non-unionist not enforceable 
by virtue of the Trade Union Act, if not enforceable at common 
law, 57, 200. 

SuMMAEY Jurisdiction, 

definition of Summary Jurisdiction Act, 208, 241. 

definition of Court of Summary Jurisdiction, 241, 242, 243. 
constitution of Courts of Summary Jurisdiction in England, 

Ireland and Scotland respectively when dealing with ofiences 

under the Trade Union Act, 206. 
procedure of Summary Jurisdiction Acts applicable in England 

and Ireland to offences under the Trade Union Acts, 205, 

206. 
procedure of Summary Jurisdiction Acts, applicable to offences 

under the Conspiracy and Protection of Property Act, 241. 
provision of Summary Procedure Act, 1864, applicable in Scot- 
land to offences under the Trade Union Act, 206. 

Summary Jurisdiction (Ireland) Act, 1851 — order for wages or 

compensation under this Act may be made as though under 

the Employers and Workmen Act, 243. 
Court of Summary Jurisdiction may order property of trade 

union wrongfully withheld to be delivered up, 177, 203. 
in what Courts offences under section 12, Trade Union Act, 

1871, may be dealt with, 203, 211. 
persons charged with offences under the Conspiracy and Pro- 
tection of Property Act are entitled in certain cases to be 

tried on indictment, 241. 
onus of proof in regard to exemptions, etc., where an offence 

is charged under the Trade Union Act, 206. 
appeals from Courts of Summary Jurisdiction dealing with 

offences under the Trade Union Act, 206, 207. 
persons disqualified through interest from acting as members 

of a Court to deal with ofiences under the Trade Union Act, 

208. 
punishment for unlawful acts committed in connection with 

trade disputes, 131, 136, 240. 
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Tapi' Vai,b Case, 78. 

THREAT, 135 (see also under Coercion), 

originally punishable under 6 Geo. 4, c. 129. .196 ; and 34 & 35 

Vict. o. 32.. 198. 
not always wrongful, 144. 
distmction between threat and warning, 84, 89, 93, 94, 102, 

Trade Disputes Act, section 3, gives no protection in cases of 

threats, 103. 
in a charge of intimidation under section 7, Conspiracy and 

Protection of Property Act, it is not necessary to allege 

the exact words of the threats, 138. 
a threat to picket may be an intimidation, 151. 

Tools, 

hiding a workman's tools or depriving him of or hindering him 
intheiruse, 135, 240. 

Tort, 

trade union may be sued in tort in its registered name, 78. 

may be made liable in tort by suing some of its 
members or trustees in representative action, 
26, 79. 
liability of the funds of a trade union for torts committed on 

its behalf, 105, 168, 245. 
liability of trade unions in tort — ^general immunity given by 

section 4, sub-section (1), 103, 104. 
but probably restricted by imphcation, to cases of trade disputes, 

104. 
does not extend to members and oflScers personally, 104, 105. 
section 4, Trade Disputes Act, 1906, only prevents ofiSoers 

or members of trade union being sued in tort so as to bind 

the funds of the union, 105. 
trade union cannot, in cases of trade disputes, be made liable 

in tort by an action brought under section 9, Trade Union 

Act, 1871.. 107. 
malicious prosecution by trade union, 104, 105. 
libel by trade union, 104, 105. 
maintenance — ^trade union brings libel action on members' 

behalf, liable for the costs of the action, 106, 107. 
that strike pay has been granted without the sanction of the 

trade union rules is not a cause of action on which those who 

are not members of the union can sue, 110. 
liability of trade unions for the torts of their agents, 107 — 116. 
onus of proving authority of the union, 108. 
procurement by branch oflScials of breaches of contract by 

declaration of strike, authorisation by central association, 

109—116. 
authorisation of strike does not necessarily mean authorisation 

of breaches of contract, 114. 
liability of trade union for torts of its officials in matters not 

expressly provided for by instructions or rules — rules in 

Barwick v. English Joint Stock Bank and Limpus v. General 

Orrmibvs Co., applicable, 114 — 116. 
officers not protected by section 4 of Trade Disputes Act, 

1906.. 104, 105. 
but are protected by section 3, 105. 
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Tbadb Dispute, 

unlawful acts oommitted during trade disputes originally 

punishable under 6 Geo. 4, c. 129, and 34 & 35 Vict. o. 32. . 

196—198. 
definition, section 5 (3), Trade Disputes Act, 1906.. 99, 246. 
a question of fact, 99. 
probably includes a dispute as to employment of non-unionists, 

100. 
does not include a dispute between employers and employers, 100. 
includes a dispute between an individual and a body of men, 100. 
refusal of member of trade union to pay a fine not a trade dispute, 

100. 
conspiracies in connection with trade disputes dealt with by 

Conspiracy and Protection of Property Act, 1875, and Trade 

Disputes Act, 1906. .126, 131, 238, 245. 
an individual conspiring with a trade union in connection 

with a trade dispute may incur liability, 133. 
combinations to do acts in connection with trade disputes not 

actionable unless the acts are tortious, per «e, 131, 238, 245. 
combinations to do acts in connection with trade disputes not 

indictable unless the acts are criminal, per se, 131, 238. 
procuring of breaches of contract, interference with another's 

business, etc., not actionable if done in connection with 

trade disputes, 141, 245. 
but no immunity is given by section 3, Trade Disputes Act, 

1906, in cases of threats or violence, 103, 141. 
immunity given by section 3, Conspiracy and Protection of 

Property Act, 1876 — 

does not extend to offences against pubUc order and 
security, 132, 238. 
nor to statutor.y conspiracies, 132, 238. 
" in contemplation or furtherance " may apply either to 
preventing or stimulating a trade dispute, 101. 
not restricted to a party to the dispute, 101. 
has no application to the acts of a meddler, 101, 102. 
applies to a secondary strike, 101. 
old cases on strike still applicable to a certain extent notwith- 
standing Trade Disputes Act, 141. 
limitation on punishment to be inflicted for illegal conspiracy 

in connection with trade dispute, 132, 238, 239. 
punishment for unlawful acts committed in connection with 

trade disputes, 136, 240. 
powers of Board of Trade under Conciliation Act to intervene 

in trade disputes, 250, 251. 

Trade Disptjtes Act, 1906, 

section 1 must be read with .section 3, Conspiracy and Protection 
of Property Act, 1875. .134, 245. 
repeals law of conspiracy so far as trade disputes 

are concerned, 79. 
limitations to immunity given by the section, 134. 
section 2 — ^how it affects section 7 of the Conspiracy and Pro- 
tection of Property Act, 1875.. 140, 245. 
legalises peaceful picketing, 80. 
does not legalise trespass by pickets, 81, 158. 
limitations of the immunity given by the section, 

136, 150, 153, 155; see also 148. 
will be strictly construed, 149, 150, 153, 155, 158, 159. 
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Trade Disptjtes act, 1906 — corUimied. 

section 3 changes in common law effected by the section, view 

of Lord Lorebum, 103. 

section 4, sub.-s. (1) prohibits all actions of tort against trade 

unions, probably too wide in statement, 

and must be read in connection with 

sub-s. (2), 103, 104. 

does not apply to trade union officers and 

members personally, 104. 
only prevents an officer or member of a 
trade union being sued so as to bind the 
funds, 105. 
section 4 sub-s. (2) preserves liability of trade imions to be 
sued under section 9, Trade Union Act, 
1871.. 103. 
meaning of exception contained in the 
sub-section, 107. 

Trade Purposes (see also Strikes). 

Trade Union (see also under Registration), 
not created by the Act of, 1871 .. 1. 
origin of trade unions, 8. 
not necessarily illegal at common law, 118. 
how far illegal before, 1871 . . 1. 
not within the scope of the Friendly Societies Acts, or the 

Industrial and Provident Societies Acts, 67, 200. 
or of the Life Assurance Companies Acts, 12, 211. 
Trade Union Act, 1871, does not legalise combinations which 

would, at common law, be illegal for other reasons than 

restraint of trade, 120. 
extent to which trade unions legalised by Trade Union Act, 

1871.. 119, 120. 
Trade Union Acts, 1871 and 1876, only empower trade unions 

to make their own regulations and to provide for mutual 

assistance, 120. 
freedom of members to withdraw or to repudiate their 

obligations to the union, 48, 58, 65, 66, 120. 
actions against trade unions (see under Action, Liability, 

Contract and Tort). 
agreements (see under Agreements, Ruxes and Benefit). 
amalgamation (see under Amalgamation). 
carrying on business in more than one country, 23, 211, 216, 

256, 257. 
characteristics of a trade union, 19. 
collective bargaining a function of the trade union, 8. 
purporting to be a company, 10, 11, 12. 
compulsory trade unionism, 5, 70. 
compulsion to join a trade union originally forbidden by 6 Geo. 

4, c. 129.. 196. 
members of a trade union may legally procure dismissal of 

non-unionists from employment by refusing to work with 

them, 6, 146. 
definition of trade union, 2, 11, 14, 67, 208, 214, 246. 
certain agreements specifically excluded from the definition, 

208. 
definition of trade union in the Trade Union Acts is restrictive, 

14. 
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Trade Union — continued,. 

the term trade union connotes certain well recognised purposes 

such as benefit and insurance purposes, besides the purposes 

denoted by the statutory definition, 13, 14, 67. 
dissolution of trade union, 25, 64, 65, 213, 217, 220, 230. 

disposal of funds, 48, 64, 65. 
documents, failure to send to Registrar any document required 

under the Trade Union Act, involves liability to a penalty, 

213. 
employers' and traders' unions, 9 — 12. 

enforcement of benefit claims, 68, 69 (see also under Bene- 
fit). 
trade union as an unregistered friendly society, 67, 68, 69, 

70. 
meeting place of trade union, 26, 209 ; Form A, 219. 
membership (see under Membebs). 
the Mortmain Acts and the prohibition of perpetuities as they 

affect trade unions, 167. 
assumption of the name does not of itself make a society a 

trade union, 13. 
name of trade union must not resemble that of an existing 

union, 21, 203, 219. 
may be changed, 24, 213, 217, 226, 227. 
inclusion of trade union objects does not of itself make a society 

a trade union if the main objects are not trade union objects, 

13. 14. 
officers (see under Officers and Agent). 
power of a trade union to spend money said to be restricted 
to three objects, 16. 
to engage in trade, 20. 
to run a newspaper, 20. 
to form itself into a co-operative 
society or partnership or political 
society, 20. 
purposes of trade unions (see under PtrRPOSES and Rules). 
term trade union connotes benevolent purposes, 67. 
whole of funds available for trade purposes, 4. 
property (see under Property and Funds). 
prosecution of officials for misappropriation of funds, 1, 177 — 

187, 201—203. 
influence of doctrine of restraint of trade on trade unions, 4, 

33—55, 66, 68, 70. 
rules in restraint of trade, 38 — 44. 
rules not in restraint of trade, 44 — 46, 55. 
rules in part in restraint of trade, in part not in restraint of 

trade, 48 — 55. 
restrictive conditions imposed on trade by a society need not 

be illegal nor reprehensible in order to make the society a 

trade union, 11. 
rules (see under Rules). 
status, 15, 16, 17—19, 25, 107, 192, 193, 257, 258. 

Trade Union Act, 1871, 

text of the Act. Appendix E, 199 — 209. 
analogous to a Charter of Incorporation, 16. 
section 2 — refers to strikes, 119. 

extent to which Trade Union Act, 1871, legalises strikes 
and trade unions, 119, 



INDEX. 299 

Tbade Union Act, 1811— continued. 
section 4 explained, 59, 60. 

agreements enumerated in the section not declared illegal, 

58, 59, 200. 
reason for its enactment, 58 — 60. 
has no reference to injunctions [interdicts], 62. 
" directly enforcing," 60, 61, 62. 
" enable," 60. 

the section does not prohibit the granting of an injunction 
to prevent the misapplication of trade union funds, 
60, 63. 167, 170, 172, 173. 
while not preventing the Court from restraining a mis- 
application of funds, may prevent it from directing their 
application, 63, 172. 
action to restrain branch trustees from distributing branch 

fvmds not prohibited, 61, 62. 
jurisdiction of Court to enforce a claim to benefit, 71. 
benefit purposes not enforceable when inseparable from 

illegal trade purposes, 70. 
term " benefits " limited to such benefits as sick pay, 

strike pay, etc., 76. 
does not apply to an agreement by a, trade union to pay 
costs of litigation undertaken on member's behalf, 
75, 76. 
power of representative or nominee or assignee of member 

to enforce claims, 72, 73. 
the operation of the section not affected by section 10, 
Trade Union Act, 1876, nor by section 7, Provident 
Nominations and Small Intestacies Act, 1883.. 74. 
the section not in conflict with section 9, 179. 
settlement of disputes by members, inter ae, 1, 48, 58, 

65, 66, 120. 
action will not lie to enforce rights of membership of a 

trade union, 63, 64. 
power of Court to enforce payment of fine, 67. 
to restrain levying of a fine, 66. 
to order return of money paid as fine, 66, 69. 
to construe rules, 68, 69, 76. 
to decide whether there has been a breach 
of the rules, 66, 68, 69. 
member's claim to benefit negatived by a majority of his 
fellow members — alleged irregularity of procedure, 66. 
section 6.. 2, 210. 
section 6, discussed by Lord Johnston in Machendrick v. 

National Union of Dock Labourers, 200, 257. 
section 8 amended by section 3 of the Act of 1876. .210. 
section 9, c/. section 55, Friendly Societies Act, 1896. . 178, 179. 
procedure under the section is civil procedure, 178, 179. 
is not in conflict with section 4, 179. 

an action for recovery of trade union property may be 
brought under the section by the trustees of a society 
against the trustees of a branch, 169. 
an action for recovery of salary may be brought under 
the section by a servant of a trade union against the 
trustees, 169. 
section 10, 

liability of trustee in respect of trade union moneys only 
extends to moneys actually received, 177, 202. 
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Trade Union Act, 1871 — continued. 

section 11, duty of treasurer to account and hand over property 
in his hands and balances due from him, 177. 
treasurer may be sued for property in his hands and 
balances due from him, 177. 
section 12, cf. section 87 (3), Friendly Societies Act, 1896.. 
178. 
amended by section 5 of the Act of 1876. .211. 
persons wrongfully in possession of trade union property 
or withholding or misapplying it may be dealt with by 
a Court of Summary Jurisdiction or by indictment, 
177—187, 202, 203. 
procedure under the section is criminal, 178 — 182. 
penalty imposed by the section only incurred when there 

is fraud or misrepresentation, 178, 179. 
the party aggrieved must choose between his remedy 
under the section, and his remedy at common law, 181. 
neglect to comply with an order made under the section 

may be punished by imprisonment, 177, 180. 
imprisonment under the section extinguishes the debt, 
180—182. 
section 23 amended by section 16 of the Act of 1876. .214. 
Schedules I. and II., 209. 

Trade Union Act, 1876, text of the Act, Appendix I", 209 — 214. 

section 10 enables member of trade union to nominate a person 

to receive moneys due in respect of member's death, 

74, 212. 

amended by Provident Nominations and Small Intestacies 

Act, 1883, s. 7.. 74, 212. 

section 12, consent of two -thirds of the members of a trade 

union necessary to amalgamation, 173, 213. 
section 16, definition of trade union, 2, 9, 67, 214. 

Trade Union (Provident Funds) Act, 1893. .187, 249. 

provident funds of trade unions exempt from income tax, 
187, 249. 

Treasurer, 

rules of trade union must provide for appointment of treasurer, 
176, 209. 

duty of treasurer of trade union to account and to hand over 
property in his hands and balances due from him, 177, 202. 

treasurer's account must be audited, 177, 202. 

may be sued for property in his hands and balances due from 
him, 177, 202. 

minor cannot be treasurer, 212. 

treasurer of trade union may be sued in a civil action for pro- 
perty of the imion held by him and for any balance due from 
him, 177, 202. 

Trespass, 

Trade Disputes Act, section 2 (1), does not legalise trespass, 
81, 815. 

Trust, 

trusts of trade unions not as a general rule void or voidable, 

57, 199. 
the ordinary law relating to trust funds is available for the 
protection of trade union funds, 167, 173, 174. 
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Trust — continued. 

withholding payments due to member does not necessarily 

constitute a trust for accumulation of moneys due, 73. 
property of a registered trade union is vested in the trustees of 

the union, 167. 
property of a branch may be vested either in the trustees of 

the branch or in the trustees of the union, 167. 
absence, removal, death, bankruptcy, insanity, etc., of trustee ; 
provisions as to transfer of stock, 168, 201, 210, 217 ; Forms 
P, Q, and R, 227—230. 
vesting of trade union property on change of trustees, 167, 

201, 210 ; Forms P, Q, and R, 227—230. 
trustee of a trade union may bring or defend an action relating 

to trust property, 168, 179, 201. 
when trustees will not bring an action to restrain misapplication 
of trade union funds an individual member may do so, 174. 
trustees of trade union being registered proprietors of news- 
paper may be sued for libel so as to 
bind union funds, 79, 169. 
must be indemnified out of trade union 
funds in respect of liability incurred 
through libel published in trade 
union journal, 79, 169. 
may be sued for salary due to servant 

of union, 77, 169. 
may be sued in representative action. 
Order 16, rule 9. .26, 77, 79. 
liability of trustees to be sued in respect of trade union property 

as afiected by section 4, Trade Disputes Act, 1906 . . 107, 245. 
branch trustees may be sued by trustees of the union for 

recovery of branch property, 169 — 173, 178, 179. 
trustees of trade union may, under the rules, be empowered to 

prevent misapplication of branch funds, 170, 171. 
power under the Trustee Act, 1893, of appointing new trustees — 
otherwise than with assistance of Court, 255. 
with assistance of Court, 256. 
removal from office of trustee, 168 (/), 255, 256. 
trustee of a trade union need not be a member thereof, 168. 
minor cannot be trustee, 212. 

liability of trustees, etc., to account, 176 — 180, 202, 203. 
appointment and removal of trustees to be provided for by 

rules, 26, 176, 209. 
liability of trustee in respect of trade union moneys only extends 

to moneys actually received, 177, 202. 
fraudulent misappropriation by trustee, 247. 
certain classes of trustees not within the provisions of the 
Larceny Act, 1901 . . 247. 

Tbttsteb Act, 1893, Section 10 (1), 255. 

25 (1), 256. 

UliTBA ViBBS, 

doctrine of uUra vires, 15, 16. 

not restricted to corporations created 
' by special Acts of Parliament, 16. 

applicable to trade unions, 16, 17, 18. 
liability of trade union for unauthorised acts of its officials 
depends on question whether the acts are ultra vires, 114 — 1 1 6. 
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Violence^ 135, 240. 

ori^nally punishable under 6 Geo. 4, e. 129. .196; and 34 & 35 
y Vict. 0.32.. 198. 

may destroy the immunity given by section 3, Trade Disputes 
■ Act, 1906.. 103, 141. 

Warning, 

distinction between warning and threat, 84, 89, 93, 94, 102, 144. 

Watching, 135, 136, 240, 245. 

does not necessarily mean a lengthened watching, 155. 

Watching and Besetting dealt with by Criminal Law Amendment 
Act, 1871.. 199. 
a serious ofienoe unless confined to the purposes allowed by 

statute, 150, 163, 154, 155. 
the gist of the offence is the preventing the person watched, 

etc., from doing what he has a right to do, 148. 
mu^ not create a common law nuisance, 157, 158. 
muS not amount to trespass, 158. 

the offence may be committed though the persons watched 
^^ and beset are not in the employment of the person against 
" whom, thff acts are directed, 156. 

in oi^er tfi secure^bhe immunity given by Trade Disputes Act, 

r. section z, it is necessary ^ prove an attempt to obtain 

or communicate information or to persuade to work or not 

to work, 155. ^ *»• 

not illegal if for the purpose 'of inducing workman to join a 

trade union and determine their contracts of service by 

proper notices, 157. 

in a charge of " watching and besetia!^ " intiifeidation dteed 

^ not be alleged, 140. • . , , >. , ' . 

proof of disorder or violenoe'nqt necessary t^ sustain a charge 

01 watching and besetting, 154., ,- 

meaning of " beset," 159, 
Taff Vale case, 78. , 

Water, .. . ' *' 

water employees, breach of contract by, 239. 
section 4^ Conspiracy and Protection of Propbrty Act, 1875. . 
134, 239. - . . « 

Waterworks, ' 

copy of section 4, Conspiracy and Prctefition of Property Act, 
1875, to be posted up in all waterworks^ 239. 

WiNDiNG-tTP (see DissoLtmou), • 

disposal of funds of trade union on windjng-up, 48, 65. 

Workman, 

definition, section 5 (3), Trade Disputes Act, 1906. .99, 246. 

Workmen's Compensation Act, ' -j^, 

litigation by trade union to enforce member's right to compen-' 
sation — agreement to pay costs, 75., 

YoTTNG Men's Cheistiau Association, 
■*• member of, not within the Larceny Act, 1868. .186. 
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